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Presidential Documents

Title 3—

The President

Proclamation 8701 of August 31, 2011

National Alcohol and Drug Addiction Recovery Month, 2011

By the President of the United States of America

A Proclamation

Recovering from addiction to alcohol and other drugs takes strength, faith,
and commitment. Men and women in recovery showcase the power each
of us holds to transform ourselves, our families, and our communities.
As people share their stories and celebrate the transformative power of
recovery, they also help dispel myths and stigmas surrounding substance
abuse and offer hope for lifestyles free from alcohol and other drugs.

This month and throughout the year, we must promote recovery and support
the growth of healthy, resilient individuals and families in the United States.
Today, alcohol and other drugs threaten the future of millions of Americans.
Abuse of prescription medication has reached epidemic levels, drunk and
drugged driving pose significant threats to public safety, and individuals
in recovery continue to confront barriers to full participation in our society.
My Administration is committed to reducing substance abuse, and this year
we released our 2011 National Drug Control Strategy, which supports success-
ful, long-term recoveries through research, education, increased access to
treatment, and community-based recovery support.

As a Nation, we must strive to promote second chances and recognize
each individual’s ability to overcome adversity. We laud and support the
millions of Americans in recovery from substance abuse, their loved ones,
and the communities that help them sustain recovery, while encouraging
those in need to seek help. As we celebrate National Alcohol and Drug
Addiction Recovery Month, we pay tribute to the transforming power of
recovery, which will continue to heal individuals and communities across
our country.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority invested in me by the Constitution
and the laws of the United States, do hereby proclaim September 2011
as National Alcohol and Drug Addiction Recovery Month. I call upon the
people of the United States to observe this month with appropriate programs,
ceremonies, and activities.
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IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day
of August, in the year of our Lord two thousand eleven, and of the Independ-
ence of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2011-22869
Filed 9-2—11; 8:45 am]
Billing code 3195-W1-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM463; Special Conditions No.
25-443-SC]

Special Conditions: Dassault Falcon
Model 900 and 900EX Airplanes;
Interaction of Systems and Structures

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Dassault Falcon Model
900 and 900EX airplanes. These
airplanes, as modified by Aviation
Partners Incorporated (API), will have a
novel or unusual design feature
associated with the interaction of
systems and structures regarding
installation of an automated wing-load-
alleviation system. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. For the Dassault
900 and 900EX models with winglets,
failure of the wing-load-alleviation
system can result in a factor of safety
(FS) below 1.5 as required. These
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is August 29, 2011.
We must receive your comments by
October 6, 2011.

ADDRESSES: You must mail two copies
of your comments to: Federal Aviation
Administration, Transport Airplane
Directorate, Attn: Rules Docket (ANM-—
113), Docket No. NM463, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356. You may deliver two

copies to the Transport Airplane
Directorate at the above address. You
must mark your comments: Docket No.
NM463. You can inspect comments in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT:
Todd Martin, Airframe/Cabin Safety
Branch, Transport Airplane Directorate,
Aircraft Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1178;
facsimile (425) 227-1232.
SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions is
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected aircraft. In addition, the
substance of these special conditions
has been subject to the public-comment
process in several previous instances
with no substantive comments received.
The FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.
However, the FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
about these special conditions. You can
inspect the docket before and after the
comment closing date. If you wish to
review the docket in person, go to the
address in the ADDRESSES section of this
preamble between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

We will consider all comments we
receive by the closing date for
comments. We will consider comments
filed late if it is possible to do so

without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want us to acknowledge receipt
of your comments on these special
conditions, include with your
comments a self-addressed, stamped
postcard on which you have written the
docket number. We will stamp the date
on the postcard and mail it back to you.

Background

On February 14, 2007, API applied for
a supplemental type certificate for
winglets on the Dassault Falcon Model
900 and 900EX airplanes. These
airplanes have Allied Signal engines, a
maximum passenger capacity of 19, and
a maximum takeoff weight of up to
49,000 lbs.

The Falcon 900 and 900EX airplanes,
as modified by API, feature a wing-load-
alleviation system that precludes
deployment of the air brakes at certain
airspeeds, thereby reducing wing
loading. Special conditions have been
applied on past airplane programs with
similar wing-load-alleviation systems to
require consideration of the effects of
those systems on structures. For the
Dassault 900 and 900EX models with
winglets, failure of the wing-load-
alleviation system can result in a FS
below 1.5 as required by § 25.303.
Sections 25.303 and 25.1309 do not take
into account the effects of system
failures on aircraft loads. A special
condition is needed to account for these
effects. These special conditions define
the necessary requirements for assessing
the effects of the air-brake wing-load-
alleviation system on structures in the
case of a system failure.

Type Certification Basis

Under the provisions of 14 CFR
21.101, API must show that the Falcon
900 and 900EX airplanes, as changed,
continue to meet the applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. A46EU or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type-
certification basis.” The regulations
incorporated by reference in A46EU are
as follows:

14 CFR part 25 at Amendment 25-56
for the Falcon 900, at Amendment 25—
77 for the Falcon 900EX, and at other
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amendment levels for various
commercial designations. In addition,
the certification basis includes certain
special conditions, exemptions,
equivalent levels of safety, and later or
earlier amended sections of part 25 that
are not relevant to these special
conditions.

In addition, if the regulations
incorporated by reference do not
provide adequate standards regarding
the change, the applicant must comply
with certain regulations in effect on the
date of application for the change. The
FAA has determined that the Falcon 900
and 900EX, as modified, must also
comply with some sections of part 25,
as amended by Amendment 25-119.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Falcon 900 and 900EX airplanes
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of 14
CFR 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Falcon 900 and 900EX
airplanes must comply with the fuel-
vent and exhaust-emission requirements
of 14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type-certification basis under 14
CFR 21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to the other model.

Novel or Unusual Design Features

The Dassault Falcon Model 900 and
900EX airplanes, as modified by API,
will incorporate the following novel or
unusual design feature:

The Airbrakes 2 inhibit system will be
incorporated to retract, or prevent the
deployment of, the Airbrakes 2 above
320 knots indicated airspeed (KIAS) to
alleviate wing aerodynamic loading.
Applicability

As discussed above, these special
conditions are applicable to the Dassault
Falcon Model 900 and 900EX airplanes
as modified by API. Should API apply
at a later date for a supplemental type
certificate to modify any other model
included on Type Certificate No.
A16EU, to incorporate the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only one novel or
unusual design feature on one model
series of airplanes. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA
for approval of this feature on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type-
certification basis for Dassault Falcon
Model 900 and 900EX airplanes
modified by Aviation Partners
Incorporated.

1. General. The following criteria will
be used in determining the influence of
a system and its failure conditions on
the airplane structure.

2. System fully operative. With the
system fully operative, the following
apply:

a. Limit loads must be derived in all
normal operating configurations of the
system from all the limit conditions

specified in part 25 subpart C (or
defined by special condition or
equivalent level of safety in lieu of those
specified in part 25 subpart C), taking
into account any special behavior of
such a system or associated functions,
or any effect on the structural
performance of the airplane that may
occur up to the limit loads. In
particular, any significant nonlinearity
(rate of displacement of control surface,
thresholds, or any other system
nonlinearities) must be accounted for in
a realistic or conservative way when
deriving limit loads from limit
conditions.

b. The airplane must meet the
strength requirements of part 25 (static
strength, residual strength), using the
specified factors to derive ultimate loads
from the limit loads defined above. The
effect of nonlinearities must be
investigated beyond limit conditions to
ensure that the behavior of the system
presents no anomaly compared to the
behavior below limit conditions.
However, conditions beyond limit
conditions need not be considered when
it can be shown that the airplane has
design features that do not allow it to
exceed those limit conditions.

c. The airplane must meet the
aeroelastic stability requirements of
§ 25.6209.

3. System in the failure condition. For
any system-failure condition not shown
to be extremely improbable, the
following apply:

a. At the time of occurrence. Starting
from 1-g level-flight conditions, a
realistic scenario, including pilot
corrective actions, must be established
to determine the loads occurring at the
time of failure and immediately after
failure.

(i) For static-strength substantiation,
these loads, multiplied by an
appropriate FS that is related to the
probability of occurrence of the failure,
are ultimate loads to be considered for
design. The FS is defined in Figure 1.
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Figure 1. Factor of safety at the time of occurrence

(ii) For residual-strength
substantiation, the airplane must be able
to withstand two-thirds of the ultimate
loads defined in subparagraph 3(a)(i) of
these special conditions. For
pressurized cabins, these loads must be
combined with the normal operating
differential pressure.

(iii) Freedom from aeroelastic
instability must be shown up to the
speeds defined in § 25.629(b)(2). For
failure conditions that result in speeds
beyond design cruising speed/mach
number (Vc/Mc), freedom from
aeroelastic instability must be shown to
increase speeds so that the margins
intended by § 25.629(b)(2) are
maintained.

(iv) Failures of the system that result
in forced-structural vibrations

(oscillatory failures) must not produce
loads that could result in detrimental
deformation of primary structure.

b. For the continuation of the flight.
For the airplane in the system-failed
state, and considering any appropriate
reconfiguration and flight limitations,
the following apply:

(i) The loads derived from the
following conditions (or defined by
special condition or equivalent level of
safety in lieu of the following
conditions) at speeds up to Vc/Mc, or
the speed limitation prescribed for the
remainder of the flight, must be
determined:

(1) The limit-symmetrical-
maneuvering conditions specified in
§§25.331 and 25.345.

(2) The limit-gust-and-turbulence
conditions specified in §§ 25.341 and
25.345.

(3) The limit-rolling conditions
specified in § 25.349.

(4) The limit-unsymmetrical
conditions specified in §§ 25.367 and
25.427(b) and (c).

(5) The limit-yaw-maneuvering
conditions specified in § 25.351.

(6) The limit-ground-loading
conditions specified in §§ 25.473 and
25.491.

(ii) For static-strength substantiation,
each part of the structure must be able
to withstand the loads in paragraph
3(b)(i) of these special conditions
multiplied by a FS depending on the
probability of being in this failure state.
The FS is defined in Figure 2.

10-°

&l - Probabity of being i falure corglition |

Figure 2. Factor of safety for continuation of flight

Qj = (Tj)(Pj)
Where:
Tj = Average time spent in failure condition
j (in hours)
Pj = Probability of occurrence of failure mode
j (per hour)
Note: If Pj is greater than 103 per flight
hour, then a 1.5 FS must be applied to all

limit-load conditions specified in part 25
subpart C.

(iii) For residual-strength
substantiation, the airplane must be able
to withstand two-thirds of the ultimate
loads defined in paragraph 3(b)(ii) of
these special condition. For pressurized
cabins, these loads must be combined

with the normal operating differential
pressure. If the loads induced by the
failure condition have a significant
effect on fatigue or damage tolerance,
then their effects must be taken into
account.

(iv) Freedom from aeroelastic
instability must be shown up to a speed
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determined from Figure 3. Flutter
clearance speeds V' and V” may be
based on the speed limitation specified

ye b

for the remainder of the flight using the
margins defined by § 25.629(b).

10-2

1073

Qi - Probabifty of being in failure condition §

Figure 3. Clearance speed

V’ = Clearance speed as defined by
Sec. 25.629(b)(2).
V” = Clearance speed as defined by
Sec. 25.629(b)(1).
Qj = (T)(P))
Where:
Tj = Average time spent in failure condition
j (in hours)
Pj = Probability of occurrence of failure mode
j (per hour)
Note: If Pj is greater than 10 ~3 per flight
hour, then the flutter clearance speed must
not be less than V”.

(v) Freedom from aeroelastic
instability must also be shown up to V’
in Figure 3, above, for any probable
system-failure condition combined with
any damage required or selected for
investigation by § 25.571(b).
Consideration of certain failure
conditions may be required by other
sections of part 25 regardless of
calculated system reliability. Where
analysis shows the probability of these
failure conditions to be less than 109,
criteria other than those specified in this
paragraph may be used for structural
substantiation to show continued safe
flight and landing.

4. Failure indications. For system-
failure detection and indication, the
following apply:

a. ThegsySR(EIg must be checked for
failure conditions, not extremely
improbable, that degrade the structural
capability below the level required by
part 25 or that significantly reduce the
reliability of the remaining system. As
far as reasonably practicable, the
flightcrew must be made aware of these
failures before flight. Certain elements
of the control system, such as
mechanical and hydraulic components,
may use special periodic inspections,
and electronic components may use
daily checks, in lieu of detection-and-

indication systems to achieve the
objective of this requirement. These
certification-maintenance requirements
must be limited to components that are
not readily detectable by normal
detection-and-indication systems and
where service history shows that
inspections provide an adequate level of
safety.

b. The existence of any failure
condition, not extremely improbable,
during flight that could significantly
affect the structural capability of the
airplane, and for which the associated
reduction in airworthiness can be
minimized by suitable flight limitations,
must be signaled to the flightcrew. For
example, failure conditions that result
in an FS between the airplane strength
and the loads of part 25 subpart C below
1.25, or flutter margins below V”, must
be signaled to the flightcrew during
flight.

5. Dispatch with known failure
conditions. If the airplane is to be
dispatched in a known system-failure
condition that affects structural
performance, or affects the reliability of
the remaining system to maintain
structural performance, then the
provisions of this special condition
must be met, including the provisions of
paragraph 2 in these special conditions
for the dispatched condition, and
paragraph 3 for subsequent failures.
Expected operational limitations may be
taken into account in establishing Pj as
the probability of failure occurrence for
determining the safety margin in Figure
1. Flight limitations and expected
operational limitations may be taken
into account in establishing Qj as the
combined probability of being in the
dispatched failure condition, and the
subsequent failure condition for the
safety margins in Figures 2 and 3. These

limitations must be such that the
probability of being in this combined
failure state, and then subsequently
encountering limit-load conditions, is
extremely improbable. No reduction in
these safety margins is allowed if the
subsequent system-failure rate is greater
than 1E~3 per hour.

Issued in Renton, Washington, on August
29, 2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-22631 Filed 9-2—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1270; Directorate
Identifier 2001-NE-50-AD; Amendment 39—
16788; AD 2005-25-10R1]

RIN 2120-AA64

Airworthiness Directives; Dowty
Propellers Type R321/4-82-F/8, R324/
4-82-F/9, R333/4-82—-F/12, and R334/4—
82-F/13 Propeller Assemblies

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are revising an existing
airworthiness directive (AD) for the
products listed above. That AD
currently requires initial and repetitive
ultrasonic inspections of propeller hubs,
part number (P/N) 660709201. This new
AD requires introducing a new hub
assembly P/N as an optional terminating
action to the repetitive hub inspections.
This AD was prompted by the need to
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introduce an optional terminating action
for the repetitive inspections. We are
issuing this AD to prevent propeller hub
failure due to cracks in the hub, which
could result in loss of control of the
airplane.

DATES: This AD is effective October 11,
2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of October 11, 2011.

ADDRESSES: For service information
identified in this AD, contact Dowty
Propellers, Anson Business Park,
Cheltenham Road East, Gloucester GL
29QN, UK; phone: 44 (0) 1452 716000;
fax: 44 (0) 1452 716001. You may
review copies of the referenced service
information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Michael Schwetz, Aerospace Engineer,
Boston Aircraft Certification Office,
FAA, 12 New England Executive Park,
Burlington, MA 01803; phone: 781-
238-7761; fax: 781-238-7170; e-mail:
michael. schwetz@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to revise AD 2005-25-10,
Amendment 39-14403 (70 FR 73364,
December 12, 2005). That AD applies to
the specified products. The NPRM
published in the Federal Register on
April 18, 2011 (76 FR 21675). That
NPRM proposed to continue to require
initial and repetitive ultrasonic
inspections of propeller hubs, P/N
660709201. That NPRM also proposed
to introduce as an optional terminating
action for the initial and repetitive
ultrasonic inspections of that AD,
replacement of propeller hub P/N

660709201 with a new propeller hub, P/
N 660717226.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (76
FR 21675, April 18, 2011) or on the
determination of the cost to the public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
132 propellers installed on airplanes of
U.S. registry. We also estimate that it
will take about 0.5 work-hour per
propeller to perform the inspection and
about 1 hour to replace a propeller hub.
The average labor rate is $85 per work-
hour. Required parts will cost about
$19,500 per engine. Based on these
figures, we estimate the total cost of the
AD to U.S. operators to be $2,590,830.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2005—-25-10, Amendment 39-14403 (70
FR 73364, December 12, 2005), and
adding the following new AD:

2005-25-10R1 Dowty Propellers (formerly
Dowty Aerospace; Dowty Rotol Limited;
and Dowty Rotol): Amendment 39—
16788 ; Docket No. FAA—2010-1270;
Directorate Identifier 2001-NE-50-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective October 11, 2011.

Affected ADs

(b) This AD revises AD 2005-25-10,
Amendment 39-14403 (70 FR 73364,
December 12, 2005).

Applicability

(c) This AD applies to Dowty Propellers
Type R321/4-82-F/8, R324/4-82-F/9, R333/
4-82-F/12, and R334/4-82-F/13 propeller

assemblies with propeller hubs, part number
(P/N) 660709201.

Unsafe Condition

(d) This AD was prompted by the need to
introduce an optional terminating action for
the repetitive inspections. We are issuing this
AD to prevent propeller hub failure due to
cracks in the hub, which could result in loss
of control of the airplane.

Compliance

(e) Comply with this AD within the
compliance times specified, unless already
done.
Initial Ultrasonic Inspections

(f) Perform an initial ultrasonic inspection
of the rear wall of the rear half of the
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propeller hub for cracks within the
compliance time specified in Table 1 of this

AD. Use Appendix A or Appendix D of the
applicable Dowty Alert Service Bulletin (SB)

listed in Table 1 of this AD to do the
inspection.

TABLE 1—APPLICABLE ALERT SB FOR PROPELLER TYPE

Propeller assembly
type

Initial inspection within . . .

Repeat inspection within . . .

Applicable SB

(1) R334/4-82-F/13

AD.
(2) R321/4-82-F/8 ..
this AD.
(3) R324/4-82-F/9 ..
this AD.
(4) R333/4-82-F/12

this AD.

10 flight hours (FH) time-in-service
(TIS) after the effective date of this

50 FH TIS after the effective date of
50 FH TIS after the effective date of

50 FH TIS after the effective date of

300 FH

time-since-last-inspection
(TSLI) or 300 flight cycles-since-last
inspection, whichever occurs sooner.
1,000 FH TSLI ..o,

1,000 FH TSLI oo

1,000 FH TSLI oo

Alert SB No. 61-1119, Revision 5,
dated July 1, 2009.

Alert SB No. 61-A1125, Revision 2,
dated August 25, 2010.

Alert SB No. 61-A1126, Revision 2,
dated August 25, 2010.

Alert SB No. 61-A1124, Revision 2,
dated August 25, 2010.

(g) For hubs and propellers in storage,
perform an initial ultrasonic inspection of the
rear wall of the rear half of the propeller hub
for cracks, before placing in service. Use
Appendix A or Appendix D of the applicable
Dowty Alert SB listed in Table 1 of this AD
to do the inspection.

Initial Inspection—Previous Credit

(h) Propeller hubs, P/N 660709201, that
previously passed inspection using Dowty
Alert SBs listed in Table 1 of this AD or an
earlier issue of those SBs, have satisfied the
initial inspection requirements of this AD.
However, you must comply with the
repetitive inspection requirements found in
this AD.

Repetitive Ultrasonic Inspections

(i) Thereafter, perform a repetitive
ultrasonic inspection of the rear wall of the
rear half of the propeller hub for cracks
within the compliance time specified in
Table 1 of this AD. Use Appendix A or
Appendix D of the applicable Dowty Alert SB
listed in Table 1 of this AD to do the
inspection.

Optional Terminating Action

(j) As optional terminating action for the
repetitive inspections required by this AD,
replace propeller hub, P/N 660709201, with
a new propeller hub, P/N 660717226.

Alternative Methods of Compliance
(AMOCs)

(k) The Manager, Boston Certification
Office, has the authority to approve AMOCs
for this AD if requested using the procedures
found in 14 CFR 39.19.

Related Information

(1) For more information about this AD,
contact Michael Schwetz, Aerospace
Engineer, Boston Aircraft Certification Office,
FAA, 12 New England Executive Park,
Burlington, MA 01803; phone: 781-238—
7761; fax: 781-238-7170; e-mail:
michael.schwetz@faa.gov.

(m) European Aviation Safety Agency
2010-0196R1, dated November 12, 2010,
pertains to the subject of this AD.

Material Incorporated by Reference (IBR)

(n) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The

Director of the Federal Register approved the
incorporation by reference (IBR) under 5
U.S.C. 552(a) and 1 CFR part 51 of the
following service information on the date
specified:

(1) Dowty Propellers Alert SB No. 61-1119,
Revision 5, dated July 1, 2009, approved for
IBR as of October 11, 2011.

(2) Dowty Propellers Alert SB No. 61—
A1124, Revision 2, dated August 25, 2010,
approved for IBR as of October 11, 2011.

(3) Dowty Propellers Alert SB No. 61—
A1125, Revision 2, dated August 25, 2010,
approved for IBR as of October 11, 2011.

(4) Dowty Propellers Alert SB No. 61—
A1126, Revision 2, dated August 25, 2010,
approved for IBR as of October 11, 2011.

(5) For service information identified in
this AD, contact Dowty Propellers, Anson
Business Park, Cheltenham Road East,
Gloucester GL 29QN, UK; phone: 44 (0) 1452
716000; fax: 44 (0) 1452 716001.

(6) You may review copies of the service
information at the FAA, Engine & Propeller
Directorate, 12 New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA, call
781-238-7125.

(7) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr locations.html.

Issued in Burlington, Massachusetts, on
August 15, 2011.

Peter A. White,

Manager, Engine & Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2011-22566 Filed 9-2—-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 738, 740, 745, and 748
[Docket No. 110802457-1467-01]
RIN 0694—-AF18

Export Administration Regulations:
Netherlands Antilles, Curacao, Sint
Maarten and Timor-Leste

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Final rule.

SUMMARY: The Netherlands Antilles
dissolved on October 10, 2010. This rule
removes the Netherlands Antilles from
all places where it is mentioned in the
Export Administration Regulations
(EAR), e.g., the Commerce Country
Chart, the Country Groups, and License
Exception APP. Curagao and Sint
Maarten (the Dutch two-fifths of the
island of Saint Martin) became semi-
autonomous entities within the
Kingdom of the Netherlands. Therefore,
Curagao and Sint Maarten are added to
the Commerce Country Chart.

The territories and dependencies of a
country are treated as the parent country
under the EAR. Bonaire, Saba, and Sint
Eustatius now fall under the direct
administration of the Netherlands.
Therefore, these dependencies are
treated like the Netherlands and will not
be listed on the Commerce Country
Chart.

This rule also revises the name “East
Timor” to read “Timor-Leste”
throughout the EAR, because this is the
proper name of the country.

DATES: Effective Date: This rule is
effective: September 6, 2011.

FOR FURTHER INFORMATION CONTACT: For
questions contact Sharron Cook, Office
of Exporter Services, Bureau of Industry
and Security, U.S. Department of
Commerce at 202—-482-2440 or by
e-mail: Sharron.Cook@bis.doc.gov.
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SUPPLEMENTARY INFORMATION:

Background

The Netherlands Antilles, consisting
of Curacao, Sint Maarten, Bonaire, Saba,
and Sint Eustatius, dissolved on October
10, 2010. Curagao and Sint Maarten (the
Dutch two-fifths of the island of Saint
Martin) became semi-autonomous
entities within the Kingdom of the
Netherlands. Bonaire, Saba, and Sint
Eustatius now fall under the direct
administration of the Netherlands. In
addition, BIS has recognized that the
country previously referred to in the
Commerce Country Chart as “East
Timor” should instead be referred to by
its proper name, which is “Timor-
Leste.”

Revisions to the Export Administration
Regulations (EAR)

This rule corrects the third sentence
in Section 738.3 paragraph (b) removing
the phrase “territory, possession, or
department” and adding in its place
“territory, possession, dependency or
department” in two places. The
Commerce Country Chart (Supplement
No. 1 to part 738) generally does not list
territories, possessions, dependencies or
departments of countries, because they
are treated the same as the parent
country for export control purposes. The
State Department has a Web site that
lists “Dependencies and Areas of
Special Sovereignty” at http://
www.state.gov/s/inr/rls/10543.htm.

This rule removes the Netherlands
Antilles from the Commerce Country
Chart (Supplement No. 1 to part 738 of
the EAR), because it has dissolved and
all the territories and dependencies
previously under the Netherlands
Antilles, except Curagao and Sint
Maarten (the Dutch two-fifths of the
island of Saint Martin), are now treated
in the same manner as the parent
country—the Netherlands. Curagao and
Sint Maarten (the Dutch two-fifths of the
island of Saint Martin) became semi-
autonomous entities within the
Kingdom of the Netherlands. Therefore,
Curagao and Sint Maarten (the Dutch
two-fifths of the island of Saint Martin)
are added to the Commerce Country
Chart with license requirements (Xs)
that are the same as the license
requirements were for the Netherlands
Antilles. In addition, this rule replaces
the country name of “East Timor” with
the proper name of “Timor-Leste” in the
Commerce Country Chart and moves the
resulting row to its appropriate
alphabetic location.

This rule also removes the
Netherlands Antilles from the list of
countries in Computer Tier 1 of License
Exception APP in Section 740.7(c)(1).

There is no change in eligibility for
exports or reexports to Bonaire, Saba,
and Sint Eustatius of computers under
License Exception APP, because the
Netherlands is already in Computer Tier
1. However, there is expanded eligibility
for exports and reexports to Bonaire,
Saba, and Sint Eustatius of computer
technology and software under License
Exception APP, because the Netherlands
is listed in Section 740.7(c)(3)(i) of
License Exception APP. Curagao and
Sint Maarten (the Dutch two-fifths of the
island of Saint Martin) are added to
Computer Tier 1 of License Exception
APP. In addition, this rule replaces the
country name of “East Timor” with the
proper name of “Timor-Leste” in
Section 740.7(c)(1) and moves it to its
new alphabetic location in Computer
Tier 1.

This rule also makes changes to the
Country Groups in Supplement No. 1 to
part 740. A country may appear in one
or more of the Country Groups, or not
at all, depending upon, among other
things, its affiliation or membership in
a multilateral export control regime.
This rule removes the Netherlands
Antilles from the list of countries in
Country Group B of the Country Groups
(Supplement No. 1 to part 740), and
adds Curagao and Sint Maarten (the
Dutch two-fifths of the island of Saint
Martin) to Country Group B. The
Netherlands is listed in Country Group
B, and therefore this revision does not
alter the export controls or exemptions
that apply to Bonaire, Saba, and Sint
Eustatius. However, the Netherlands is
also listed in Country Group A and
therefore all exemptions, e.g., License
Exceptions APR and GOV, that apply to
the Netherlands now apply to its
dependencies, territories and
possessions. Additionally, this rule
removes ‘‘East Timor” and adds in its
place “Timor-Leste” in alphabetic order
in the list of countries of Country Group
B.

This rule revises Supplement No. 2 to
part 745 ““States Parties to the
Convention on the Prohibition of the
Development, Production, Stockpiling,
and use of Chemical Weapons and on
Their Destruction” by removing “Timor
Leste (East Timor)” and adding in its
place “Timor-Leste”. This rule also
removes ‘‘Netherlands **”” and adds in
its place ‘“Netherlands (Kingdom of the)
**» for clarification purposes and
because of the recent changes to these
entities. In addition, this rule removes
the phrase ““the Netherlands includes
Aruba and the Netherlands Antilles.” in
the two asterisk footnote and adds in its
place “the Netherlands (Kingdom of)
includes the following dependencies:
Aruba, Curagao, and Sint Maarten (the

Dutch two-fifths of the island of Saint
Martin).”

This rule revises paragraph (a)(1) of
Section 748.9 “Support documents for
license applications” by removing
“Netherlands Antilles” and adding
“Leeward Antilles”. This change will
maintain the support document
exemption for Aruba, Bonaire and
Curacao, and add a support document
exemption for the Venezuelan
archipelago. The Leeward Antilles
consists of:

ABC islands:
Aruba (Kingdom of the Netherlands),
Bonaire (Kingdom of the
Netherlands),
Curacgao (Kingdom of the
Netherlands).

Venezuelan archipelago:
Las Aves,
Los Roques,
La Orchilla,
La Blanquilla,
Los Hermanos,
Los Testigos.

The support documentation exemption
for Saba, Sint Eustatius and Sint
Maarten will continue as they are part
of the Leeward Islands, which is already
listed in Section 748.9(a)(1).

Export Administration Act

Since August 21, 2001, the Export
Administration Act of 1979, as
amended, has been in lapse. However,
the President, through Executive Order
13222 of August 17, 2001 (3 CFR, 2001
Comp. 783 (2002)), which has been
extended by successive Presidential
Notices, the most recent being that of
August 12, 2010, 75 FR 50681 (August
16, 2010) has continued the EAR in
effect under the International
Emergency Economic Powers Act (50
U.S.C. 1701 et seq.).

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “not significant
regulatory action,” under section 3(f) of
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
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subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of Paperwork
Reduction Act, unless that collection of
information displays a currently valid
Office of Management and Budget
Control Number. This rule involves
three collections of information subject
to the PRA. One of the collections has
been approved by OMB under control
number 0694-0088, ‘“Multi-Purpose
Application,” and carries a burden hour
estimate of 43.8 minutes for a manual or
electronic submission. The second of
the collections has been approved by
OMB under control number 0694—0017,
“International Import Certificate,” and
carries a burden hour estimate of 15
minutes for a manual or electronic
submission. The last of the collections
has been approved by OMB under
control number 0694-0021, ‘‘Statement
by Ultimate Consignee and Purchaser,”
and carries a burden hour estimate of 15
minutes for a manual or electronic
submission Send comments regarding
these burden estimates or any other
aspect of these collections of
information, including suggestions for
reducing the burden, to OMB Desk
Officer, New Executive Office Building,
Washington, DC 20503; and to Jasmeet
Seehra, OMB Desk Officer, by e-mail at
Jasmeet K. Seehra@omb.eop.gov or by
fax to (202) 395—-7285; and to the Office
of Administration, Bureau of Industry
and Security, Department of Commerce,
14th and Pennsylvania Avenue, NW.,
Room 6622, Washington, DG 20230.
This rule does not contain policies with
Federalism implications as that term is
defined under E.O. 13132.

3. The Department finds that there is
good cause under 5 U.S.C. 553(b)(B) to
waive the provisions of the
Administrative Procedure Act requiring
prior notice and the opportunity for
public comment because it is
unnecessary. The revisions made by this
rule are administrative in nature and
minimally affect the rights and
obligations of the public. Because these
revisions are not substantive changes to
the EAR, it is unnecessary to provide
notice and opportunity for public
comment. In addition, the 30-day delay
in effectiveness required by 5 U.S.C.
553(d) is not applicable because this
rule is not a substantive rule. Notice of
proposed rulemaking and opportunity
for public comment are not required for
this rule under the Administrative
Procedure Act or by any other law, and
the analytical requirements of the
Regulatory Flexibility Act (5 U.S.C 601
et seq.) are not applicable.

List of Subjects
15 CFR Part 738
Exports.
15 CFR Parts 740 and 748

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 745

Administrative practice and
procedure, Chemicals, Exports, Foreign
trade, Reporting and recordkeeping
requirements.

Accordingly, parts 738, 740, 745, and
748 of the Export Administration

REASON FOR CONTROL

Regulations (15 CFR Parts 730 through
774) are amended as follows:

PART 738—[AMENDED]

m 1. The authority citation for 15 CFR
part 738 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c; 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 15 U.S.C. 1824a; 50 U.S.C. app. 5; 22
U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 12, 2011, 76
FR 50661 (August 16, 2011).

§738.3 [Amended]

m 2. Section 738.3 is amended by
removing the phrase “territory,
possession, or department” and adding
in its place “territory, possession,
dependency or department” in two
places in the third sentence of
paragraph (b).

m 3. Supplement No. 1 to part 738 is
amended by:

m a. Adding in alphabetic order rows for
“Curacao” and “Sint Maarten (the
Dutch two-fifths of the island of Saint
Martin)”’, as set forth below:

m b. Removing the row for “Netherlands
Antilles”’; and

m c. Removing the country name “Timor
East” and adding (in alphabetic order)
in its place “Timor-Leste”

SUPPLEMENT NO. 1 TO PART 738—
COMMERCE COUNTRY CHART

Chemical & biologi-  Nuclear non- National Missile ~ Regional  Firearms Crime Anti-
cal weapons proliferation security tech stability ~ convention control terrorism
Countries
CB CB CB NS NS RS RS CC CC CC
f > 3 NP1 NP2 1 > MT 1 b 5 FC 1 A 5 3 AT1 AT2
CUIAGA0 ..ottt X X X X X X X X e X . X e
Sint Maarten (the Dutch two-fifths of the is-
land of Saint Martin) ........ccccceeerenicinennns X X X X X X X X e X .. X it e

* *

PART 740—[AMENDED]

m 4. The authority citation for 15 CFR
part 740 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 7201 et seq.;

E.O. 13026, 61 FR 58767, 3 CFR, 1996 Comp.,
p- 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 12, 2011, 76

FR 50661 (August 16, 2011).

§740.7 [Amended]
m 5. Section 740.7 is amended by:

m a. Removing “Netherlands Antilles”
from the list of countries in paragraph

(c)(2);
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m b. Adding in alphabetic order
“Curacao” and “Sint Maarten (the
Dutch two-fifths of the island of Saint
Martin)” to paragraph (c)(1);

m c. Removing “East Timor” and adding
“Timor-Leste” in alphabetic order to
paragraph (c)(1).

Supplement No. 1 to Part 740
[Amended]

m 6. Supplement No. 1 to part 740 is
amended by:

m a. Removing “Netherlands Antilles”
from the list of countries in Country
Group B;

m b. Adding in alphabetic order
“Curacao” and ““Sint Maarten (the
Dutch two-fifths of the island of Saint
Martin)”’ to the list of countries in
Country Group B; and

m c. Removing “East Timor” and adding
“Timor-Leste” in alphabetic order in the
list of countries of Country Group B.

PART 745—[AMENDED]

m 7. The authority citation for 15 CFR
part 745 continues to read as follows:

Authority: 50 U.S.C. 1701 et seq.; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; Notice of November 4, 2010, 75 FR
68673 (November 8, 2010).

Supplement No. 2 to Part 745
[Amended]

m 8. Supplement No. 2 to part 745 is
amended by:

m a. Removing “Netherlands
adding in its place ‘“Netherlands
(Kingdom of the) * * *”

m b. Removing “Timor Leste (East
Timor)” and adding in its place “Timor-
Leste’”’;

m c. Removing the phrase ““the
Netherlands includes Aruba and the
Netherlands Antilles.” in the two
asterisk footnote and adding in its place
“the Netherlands (Kingdom of)
includes: Aruba, Curagao, and Sint
Maarten (the Dutch two-fifths of the
island of Saint Martin).”

* x %

and

PART 748—[AMENDED]

m 9. The authority citation for 15 CFR
part 748 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 12, 2011, 76 FR 50661 (August 16,
2011).

§748.9 [Amended]

m 10. Section 748.9 is amended in the
list of countries in paragraph (a)(1) by
removing ‘“‘Netherlands Antilles”” and
adding in alphabetical order “Leeward
Antilles”.

Dated: August 30, 2011.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2011-22678 Filed 9-2—11; 8:45 am]
BILLING CODE 3510-33-P

POSTAL SERVICE
39 CFR Part 111

Post Office (PO) Box Fee Groups for
Merged Locations

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service will revise
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM®) 508.4 to allow Post Office
Box™ (PO Box™) fee groups to be
merged due to Post Office™ mergers
and to have the ability to change a fee
group more than one higher or lower
level at a time in limited circumstances.
DATES: Effective Date: November 7,
2011.

FOR FURTHER INFORMATION CONTACT: Nan
McKenzie at 202—268-3089, David
Rubin at 202-268-2986, or Richard
Daigle at 202—-268-6392.
SUPPLEMENTARY INFORMATION: On ]uly
12, 2011, the Federal Register published
our proposed rule (76 FR 40849-40850),
requesting comments to allow the Postal
Service to change the fee group
assignment for PO Boxes by more than
one level (higher or lower) when boxes
move to a different ZIP Code™ location
because of a merger of two or more ZIP
Code locations into a single location.

Current mailing standards limit
changes for a PO Box fee group
assignment for a 5-digit ZIP Code to one
level higher or lower, and only once per
calendar year. Absent this change,
where a box section is merged with a
location whose box section is more than
one fee group level different, the
location would need to charge two
different fee groups. This final rule will
allow the fee group of the merged
(receiving) location to apply to all
customers receiving PO Box service in
that location. This rule does not affect
the standards for Group E PO Box
eligibility.

Also, prior to any such merger,
existing PO Box customers will have the
option to renew their box rentals at their
current fees for another period, even if
the resulting fee will have been paid for
more than one year in advance.

No comments were received on the
proposed rule.

The Postal Service adopts the
following changes to the Mailing

Standards of the United States Postal
Service, Domestic Mail Manual (DMM),
which is incorporated by reference in
the Code of Federal Regulations. See
39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

Accordingly, 39 CFR Part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301-
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM) as follows:

Mailing Standards of the United
States Postal Service, Domestic Mail
Manual (DMM)

* * * * *

500 Additional Mailing Services

* * * * *

508 Recipient Services

* * * * *

4.0 Post Office Box Service

* * * * *

4.5 Basis of Fees and Payment

* * * * *

4.5.3 Fee Changes

[Revise 4.5.3 as follows:]

A change in Post Office Box service
fees applicable to a 5-digit ZIP Code can
arise from a general fee change. In
addition, the USPS may assign a fee
group to a new ZIP Code, may reassign
one or more 5-digit ZIP Codes to the
next higher or lower fee group if fee
group assignments were in error, or may
regroup 5-digit ZIP Codes. Except when
boxes from two or more ZIP Codes are
being merged into one location, a ZIP
Code may be moved only into the next
higher or lower fee group. If boxes in
two or more ZIP Codes merge, the fee
group will be that of the receiving
location, even if one of the fee groups
changes by more than one level. No ZIP
Code may be moved into a different fee
group more than once a calendar year.
A change in Post Office Box service fees
takes effect on the date of the action that
caused the change unless an official
announcement specifies another date. If
Post Office Box service fees are
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increased, no customer must pay the
new price until the end of the current
service period, and no retroactive
adjustment will be made for a payment
received before the date of the change.
The fee charged is that in effect on the
date of payment.

4.5.4 Payment

[Revise the introductory text of 4.5.4
as follows:]

All fees for Post Office Box service are
for 6- or 12-month prepaid periods,
except as noted under 4.5.6, 4.5.7, and
4.5.10. The general rule is that a fee may
be paid up to one year in advance;
however, when boxes from two or more
ZIP Codes are being merged into one
location, a customer has the option,
prior to the merger, to renew at the
current fee for another rental period,
even when this results in a fee being
paid more than one year in advance.
Customers may pay the fee using any of
the following methods:

* * * * *

4.5.5 Payment Period

[Revise 4.5.5 as follows:]

Except under 4.5.7, the beginning date
for a Post Office Box fee payment period
is determined by the approval date of
the application. The period begins on
the first day of the same month if the
application is approved on or before the
15th of the month, or the next month if
approved after the 15th of the month.
Fees for service renewal may be paid
any time during the last 30 days of the
service period, except under 4.5.4, but
no later than the last day of the service
period.

* * * * *

4.5.8 Change of Payment Period

[Revise 4.5.8 as follows:]

Except for customers at Post Offices
subject to 4.5.7, a Post Office Box
customer of record may change the
payment period by submitting a new
application noting the month to be used
as the start of the revised payment
period. The date selected must be before
the end of the current payment period.
The unused fee for the period being
discontinued may be refunded under
4.7, and the fee for the new payment
period must be fully paid in advance.
Except when boxes from two or more
ZIP Codes are being merged into one
location, a change of payment period
date must not be used to circumvent a
change in box fees.

4.6 Fee Group Assignments
4.6.1 Regular Fee Groups
[Revise 4.6.1 as follows:]

For Post Office Box fee groups, see
Notice 123—Price List. Post Office
Boxes are assigned to fee groups and
classified as competitive or market
dominant based upon the Post Office
location. Local Post Offices can provide
information about fees for a particular
ZIP Code.

We will publish an appropriate
amendment to 39 CFR Part 111 to reflect
these changes.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 2011-22628 Filed 9-2—11; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 86
DEPARTMENT OF TRANSPORTATION

National Highway and Traffic Safety
Administration

[EPA-HQ-OAR-2009-0865; FRL-9459-8;
NHTSA-2010-0087]

RIN 2060-AQ09; RIN 2127-AK73

Revisions and Additions to Motor
Vehicle Fuel Economy Label;
Correction

AGENCY: Environmental Protection
Agency, National Highway and Traffic
Safety Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: The Environmental Protection
Agency and the Department of
Transportation published a final rule
regarding labeling of cars and trucks
with fuel economy and environmental
information in the Federal Register on
July 6, 2011 (76 FR 39478). An error in
the amendatory instruction for

§ 86.1867—12 inadvertently calls for the
removal of paragraph (a)(3)(iv)(A) of that
section. This rule revises the
amendatory language for consistency
with the regulatory text.

DATES: Effective on September 6, 2011.

FOR FURTHER INFORMATION CONTACT:
Roberts French, Office of Transportation
and Air Quality, Compliance and
Innovative Strategies Division,
Environmental Protection Agency, 2000
Traverwood Drive, Ann Arbor, MI
48105; Phone: (734) 214—4380; E-mail:
french.roberts@epa.gov.

SUPPLEMENTARY INFORMATION: In rule FR
Doc. #2011-14291 published on July 6,
2011, (76 FR 39478) make the following
correction. On page 39523, in the first

column, the amendatory language for
instruction 13 is revised to read as
follows:

§86.1867-12 [Corrected]

13. Section 86.1867—12 is amended by
removing and reserving paragraph
(a)(1)(iii)(A), by revising paragraphs
(a)(1)(), (a)(2)(i1), (a)(3)(iv)(A),
(a)(3)(iv)(F), (a)(3)(vi), (a)(4), (b)(2), and
(e)(4)(ii) to read as follows:

Dated: August 26, 2011.

Margo T. Oge,

Director, Office of Transportation and Air

Quality, Environmental Protection Agency.
Dated: August 29, 2011.

Ronald Medford,

Deputy Administrator, National Highway

Traffic Safety Administration, Department of

Transportation.

[FR Doc. 2011-22664 Filed 9-2—-11; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 704, 710, and 711
[EPA-HQ-OPPT-2009-0187; FRL—8872-9]

RIN 2070-AJ43

TSCA Inventory Update Reporting
Modifications; Chemical Data
Reporting

Correction

In rule document 2011-19922,
appearing on pages 50816-50879 in the
issue of Tuesday, August 16, 2011, a
technical error resulted in incorrect
section numbers appearing throughout
the regulatory text. The regulatory text
is being republished below in its
entirety.

PARTS 704, 710 and 711—
[CORRECTED]

Beginning on page 50558, in the third
column, in the ninth line from the
bottom, the regulatory text should read
as set forth below:

Therefore, 40 CFR chapter I is
amended as follows:

PART 704—[AMENDED]

m 1. The authority citation for part 704

continues to read as follows:
Authority: 15 U.S.C. 2607(a).

§704.3 [Amended]

m 2.In § 14;704.3, remove the phrase
“(as defined in 19 CFR 1.11)” in
paragraph (1)(ii) of the definition
importer.
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PART 710—COMPILATION OF THE
TSCA CHEMICAL SUBSTANCE
INVENTORY

m 3. The authority citation for part 710
continues to read as follows:

Authority: 15 U.S.C. 2607(a).

m 4. Revise the heading for part 710 to
read as set forth above.

m 5. Remove the heading “Subpart A—
General Provisions.”

m 6. Revise paragraph (b) of § 14;710.1 to
read as follows:

§710.1 Scope and compliance.

* * * * *

(b) This part applies to the activities
associated with the compilation of the
TSCA Chemical Substance Inventory
(TSCA Inventory) and the update of
information on a subset of the chemical
substances included on the TSCA

Inventory.
* * * * *

m 7. Section 710.3 is amended as
follows:
m i. Revise the introductory text.
m ii. Remove the phrase “(as defined in
19 CFR 1.11)” in paragraph (2) of the
definition importer.
m iii. Remove the definition non-
isolated intermediate.

The revision reads as follows:

§710.3 Definitions.
For purposes of this part:

* * * * *

Subpart B (§§ 710.23-710.39)
[Removed]

m 8. Remove subpart B, consisting of
§§ 710.23-710.39.

Subpart C (§§ 710.43-710.59)
[Removed]

m 9. Remove subpart C, consisting of
§§710.43-710.59.

m 10. Add new part 711 to subchapter R
to read as follows:

PART 711—TSCA CHEMICAL DATA
REPORTING REQUIREMENTS

Sec.
711.1 Scope and compliance.
711.3 Definitions.

711.5 Chemical substances for which
information must be reported.
711.6 Chemical substances for which

information is not required.
711.8 Persons who must report.
711.9 Persons not subject to this part.
711.10 Activities for which reporting is not
required.
711.15 Reporting information to EPA.
711.20 When to report.
711.22 Duplicative reporting.
711.25 Recordkeeping requirements.

711.30 Confidentiality claims.
711.35 Electronic filing.

Authority: 15 U.S.C. 2607(a).

§711.1 Scope and compliance.

(a) This part specifies reporting and
recordkeeping procedures under section
8(a) of the Toxic Substances Control Act
(TSCA) (15 U.S.C. 2607(a)) for certain
manufacturers (including importers) of
chemical substances. Section 8(a) of
TSCA authorizes the EPA Administrator
to require reporting of information
necessary for administration of TSCA,
including issuing regulations for the
purpose of compiling and keeping
current the TSCA Chemical Substance
Inventory (TSCA Inventory) as required
by TSCA section 8(b). In accordance
with TSCA section 8(b), EPA amends
the TSCA Inventory to include new
chemical substances manufactured
(including imported) in the United
States and reported under TSCA section
5(a)(1). EPA also revises the categories
of chemical substances and makes other
amendments as appropriate.

(b) This part applies to the activities
associated with the periodic update of
information on a subset of the chemical
substances included on the TSCA
Inventory.

(c) Section 15(3) of TSCA makes it
unlawful for any person to fail or refuse
to submit information required under
this part. In addition, TSCA section
15(3) makes it unlawful for any person
to fail to keep, and permit access to,
records required by this part. Section 16
of TSCA provides that any person who
violates a provision of TSCA section 15
is liable to the United States for a civil
penalty and may be criminally
prosecuted. Pursuant to TSCA section
17, the Federal Government may seek
judicial relief to compel submission of
TSCA section 8(a) information and to
otherwise restrain any violation of
TSCA section 15. (EPA does not intend
to concentrate its enforcement efforts on
insignificant clerical errors in
reporting.)

(d) Each person who reports under
this part must maintain records that
document information reported under
this part and, in accordance with TSCA,
permit access to, and the copying of,
such records by EPA officials.

§711.3 Definitions.

The definitions in this section and the
definitions in TSCA section 3 apply to
this part. In addition, the definitions in
40 CFR 704.3 also apply to this part,
except the definitions manufacture and
manufacturer in 40 CFR 704.3.

CDX or Central Data Exchange means
EPA’s centralized electronic document
receiving system, or its successors.

Commercial use means the use of a
chemical substance or a mixture
containing a chemical substance
(including as part of an article) in a
commercial enterprise providing
saleable goods or services.

Consumer use means the use of a
chemical substance or a mixture
containing a chemical substance
(including as part of an article) when
sold to or made available to consumers
for their use.

e-CDBweb means the electronic, web-
based tool provided by EPA for the
completion and submission of the CDR
data.

Industrial function means the
intended physical or chemical
characteristic for which a chemical
substance or mixture is consumed as a
reactant; incorporated into a
formulation, mixture, reaction product,
or article; repackaged; or used.

Industrial use means use at a site at
which one or more chemical substances
or mixtures are manufactured (including
imported) or processed.

Intended for use by children means
the chemical substance or mixture is
used in or on a product that is
specifically intended for use by children
age 14 or younger. A chemical substance
or mixture is intended for use by
children when the submitter answers
“yes” to at least one of the following
questions for the product into which the
submitter’s chemical substance or
mixture is incorporated:

(1) Is the product commonly
recognized (i.e., by a reasonable person)
as being intended for children age 14 or
younger?

(2) Does the manufacturer of the
product state through product labeling
or other written materials that the
product is intended for or will be used
by children age 14 or younger?

(3) Is the advertising, promotion, or
marketing of the product aimed at
children age 14 or younger?

Manufacture means to manufacture,
produce, or import, for commercial
purposes. Manufacture includes the
extraction, for commercial purposes, of
a component chemical substance from a
previously existing chemical substance
or complex combination of chemical
substances. When a chemical substance,
manufactured other than by import, is:

(1) Produced exclusively for another
person who contracts for such
production, and

(2) That other person specifies the
identity of the chemical substance and
controls the total amount produced and
the basic technology for the plant
process, then that chemical substance is
co-manufactured by the producing
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manufacturer and the person
contracting for such production.

Manufacturer means a person who
manufactures a chemical substance.

Master Inventory File means EPA’s
comprehensive list of chemical
substances which constitutes the TSCA
Inventory compiled under TSCA section
8(b). It includes chemical substances
reported under 40 CFR part 710 and
substances reported under 40 CFR part
720 for which a Notice of
Commencement of Manufacture or
Import has been received under 40 CFR
720.120.

Principal reporting year means the
latest complete calendar year preceding
the submission period.

Reasonably Iil]ze]y to be exposed
means an exposure to a chemical
substance which, under foreseeable
conditions of manufacture (including
import), processing, distribution in
commerce, or use of the chemical
substance, is more likely to occur than
not to occur. Such exposures would
normally include, but would not be
limited to, activities such as charging
reactor vessels, drumming, bulk loading,
cleaning equipment, maintenance
operations, materials handling and
transfers, and analytical operations.
Covered exposures include exposures
through any route of entry (inhalation,
ingestion, skin contact, absorption, etc.),
but excludes accidental or theoretical
eXposures.

Repackaging means the physical
transfer of a chemical substance or
mixture, as is, from one container to
another container or containers in
preparation for distribution of the
chemical substance or mixture in
commerce.

Reportable chemical substance means
a chemical substance described in
§711.5.

Site means a contiguous property
unit. Property divided only by a public
right-of-way shall be considered one
site. More than one manufacturing plant
may be located on a single site.

(1) For chemical substances
manufactured under contract, i.e., by a
toll manufacturer, the site is the location
where the chemical substance is
physically manufactured.

(2) The site for an importer who
imports a chemical substance described
in §711.5 is the U.S. site of the
operating unit within the person’s
organization that is directly responsible
for importing the chemical substance.
The import site, in some cases, may be
the organization’s headquarters in the
United States. If there is no such
operating unit or headquarters in the
United States, the site address for the
importer is the U.S. address of an agent

acting on behalf of the importer who is
authorized to accept service of process
for the importer.

(3) For portable manufacturing units
sent to different locations from a single
distribution center, the distribution
center shall be considered the site.

Site-limited means a chemical
substance is manufactured and
processed only within a site and is not
distributed for commercial purposes as
a chemical substance or as part of a
mixture or article outside the site.
Imported chemical substances are never
site-limited. Although a site-limited
chemical substance is not distributed for
commercial purposes outside the site at
which it is manufactured and processed,
the chemical substance is considered to
have been manufactured and processed
for commercial purposes.

Submission period means the period
in which the manufacturing, processing,
and use data are submitted to EPA.

U.S. parent company means the
highest level company, located in the
United States, that directly owns at least
50% of the voting stock of the
manufacturer.

Use means any utilization of a
chemical substance or mixture that is
not otherwise covered by the terms
manufacture or process. Relabeling or
redistributing a container holding a
chemical substance or mixture where no
repackaging of the chemical substance
or mixture occurs does not constitute
use or processing of the chemical
substance or mixture.

§711.5 Chemical substances for which
information must be reported.

Any chemical substance that is in the
Master Inventory File at the beginning
of a submission period described in
§ 711.20, unless the chemical substance
is specifically excluded by § 711.6.

§711.6 Chemical substances for which
information is not required.

The following groups or categories of
chemical substances are exempted from
some or all of the reporting
requirements of this part, with the
following exception: A chemical
substance described in paragraph (a)(1),
(a)(2), or (a)(4), or (b) of this section is
not exempted from any of the reporting
requirements of this part if that
chemical substance is the subject of a
rule proposed or promulgated under
TSCA section 4, 5(a)(2), 5(b)(4), or 6, or
is the subject of an enforceable consent
agreement (ECA) developed under the
procedures of 40 CFR part 790, or is the
subject of an order issued under TSCA
section 5(e) or 5(f), or is the subject of
relief that has been granted under a civil
action under TSCA section 5 or 7.

(a) Full exemptions. The following
categories of chemical substances are
exempted from the reporting
requirements of this part.

(1) Polymers—(i) Any chemical
substance described with the word
fragments “*polym,” “*alkyd,” or
“*oxylated” in the Chemical Abstracts
(CA) Index Name in the Master
Inventory File, where the asterisk (*) in
the listed word fragments indicates that
any sets of characters may precede, or
follow, the character string defined.

(ii) Any chemical substance that is
identified in the Master Inventory File
as an enzyme, lignin, a polysaccharide
(cellulose, gum, starch), a protein
(albumin, casein, gelatin, gluten,
hemoglobin), rubber, siloxane and
silicone, or silsesquioxane.

(iii) This exclusion does not apply to
a polymeric substance that has been
depolymerized, hydrolyzed, or
otherwise chemically modified, except
in cases where the intended product of
this reaction is totally polymeric in
structure.

(2) Microorganisms. Any combination
of chemical substances that is a living
organism, and that meets the definition
of microorganism at 40 CFR 725.3. Any
chemical substance produced from a
living microorganism is reportable
under this part unless otherwise
excluded.

(3) Naturally occurring chemical
substances. Any naturally occurring
chemical substance, as described in 40
CFR 710.4(b). The applicability of this
exclusion is determined in each case by
the specific activities of the person who
manufactures the chemical substance in
question. Some chemical substances can
be manufactured both as described in 40
CFR 710.4(b) and by means other than
those described in 40 CFR 710.4(b). If a
person described in § 711.8
manufactures a chemical substance by
means other than those described in 40
CFR 710.4(b), the person must report
regardless of whether the chemical
substance also could have been
produced as described in 40 CFR
710.4(b). Any chemical substance that is
produced from such a naturally
occurring chemical substance described
in 40 CFR 710.4(b) is reportable unless
otherwise excluded.

(4) Certain forms of natural gas and
water. Chemical substances with the
following Chemical Abstracts Service
Registry Number (CASRN): CASRN
7732—18-5, water; CASRN 8006—14-2,
natural gas; CASRN 8006—61-9,
gasoline, natural; CASRN 64741-48-6,
natural gas (petroleum), raw liq. mix;
CASRN 68410-63-9, natural gas, dried;
CASRN 68425-31-0, gasoline (natural
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gas), natural; and CASRN 68919—-39-1, information described in § 711.15(b)(4) (1) Petroleum process streams. EPA

natural gas condensates.

need not be reported for these chemical has designated the chemical substances

(b) Partial exemptions. The following  substances). Such chemical substances  listed in Table 1 of this paragraph by
groups of chemical substances are ) are not excluded from the other CASRN, as partially exempt from
partially exempted from the reporting reporting requirements under this part.  reporting under the IUR.

requirements of this part (i.e., the

TABLE 1—CASRNS OF PARTIALLY EXEMPT CHEMICAL SUBSTANCES TERMED “PETROLEUM PROCESS STREAMS” FOR

PURPOSES OF INVENTORY UPDATE REPORTING

Product

61789-60—4 ...
63231-60-7 ...
64741-41-9 ..
64741-42—0 ...
64741-43-1 ...
64741-44-2 ...
64741-45-3 ...
64741-46—4 ...
64741-47-5 ...
64741-49-7 ...
64741-50-0 ...
64741-51-1 ...
64741-52-2 ...
64741-53-3 ...
64741-54—4 ...
64741-55-5 ...
64741-56—6 ...
64741-57-7 ...
64741-58-8 ...
64741-59-9 ...
64741-60-2 ...
64741-61-3 ...
64741-62—4 ...
64741-63-5 ...
64741-64-6 ...
64741-65-7 ...
64741-66-8 ...
64741-67-9 ...
64741-68-0 ...
64741-69-1 ...
64741-70—-4 ...
64741-73-7 ...
64741-74-8 ...
64741-75-9 ...
64741-76-0 ...
64741-77-1 ...
64741-78-2 ...
64741-79-3 ...
64741-80-6 ...
64741-81-7 ...
64741-82-8 ...
64741-83-9 ...
64741-84-0 ...
64741-85-1 ...
64741-86-2 ...
64741-87-3 ...
64741-88—4 ...
64741-89-5 ...
64741-90-8 ...
64741-91-9 ..
64741-92-0 ...
64741-95-3

Petroleum.

Paraffin waxes and hydrocarbon waxes.

Fuel gases, low and medium B.T.U.

Kerosine (petroleum).

Petrolatum.

Paraffin oils.

Naphtha.

Ligroine.

White mineral oil (petroleum).

Stoddard solvent.

Asphalt.

Pitch.

Paraffin waxes and hydrocarbon waxes, microcryst.
Naphtha (petroleum), heavy straight-run.
Naphtha (petroleum), full-range straight-run.
Gas oils (petroleum), straight-run.

Distillates (petroleum), straight-run middle.
Residues (petroleum), atm. tower.

Naphtha (petroleum), light straight-run.

Natural gas condensates (petroleum).
Condensates (petroleum), vacuum tower.
Distillates (petroleum), light paraffinic.
Distillates (petroleum), heavy paraffinic.
Distillates (petroleum), light naphthenic.
Distillates (petroleum), heavy naphthenic.
Naphtha (petroleum), heavy catalytic cracked.
Naphtha (petroleum), light catalytic cracked.
Residues (petroleum), vacuum.

Gas oils (petroleum), heavy vacuum.

Gas oils (petroleum), light vacuum.

Distillates (petroleum), light catalytic cracked.
Distillates (petroleum), intermediate catalytic cracked.
Distillates (petroleum), heavy catalytic cracked.
Clarified oils (petroleum), catalytic cracked.
Naphtha (petroleum), light catalytic reformed.
Naphtha (petroleum), full-range alkylate.
Naphtha (petroleum), heavy alkylate.

Naphtha (petroleum), light alkylate.

Residues (petroleum), catalytic reformer fractionator.
Naphtha (petroleum), heavy catalytic reformed.
Naphtha (petroleum), light hydrocracked.
Naphtha (petroleum), isomerization.

Distillates (petroleum), alkylate.

Naphtha (petroleum), light thermal cracked.
Residues (petroleum), hydrocracked.
Distillates (petroleum), heavy hydrocracked.
Distillates (petroleum), light hydrocracked.
Naphtha (petroleum), heavy hydrocracked.
Coke (petroleum).

Residues (petroleum), thermal cracked.
Distillates (petroleum), heavy thermal cracked.
Distillates (petroleum), light thermal cracked.
Naphtha (petroleum), heavy thermal cracked.
Naphtha (petroleum), solvent-refined light.
Raffinates (petroleum), sorption process.
Distillates (petroleum), sweetened middle.
Naphtha (petroleum), sweetened.

Distillates (petroleum), solvent-refined heavy paraffinic.
Distillates (petroleum), solvent-refined light paraffinic.
Gas oils (petroleum), solvent-refined.
Distillates (petroleum), solvent-refined middle.
Naphtha (petroleum), solvent-refined heavy.
Residual oils (petroleum), solvent deasphalted.
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TABLE 1—CASRNS OF PARTIALLY EXEMPT CHEMICAL SUBSTANCES TERMED “PETROLEUM PROCESS STREAMS” FOR
PURPOSES OF INVENTORY UPDATE REPORTING—Continued

CASRN Product
64741-96-4 Distillates (petroleum), solvent-refined heavy naphthenic.
64741-97-5 ... Distillates (petroleum), solvent-refined light naphthenic.
64741-98-6 ... Extracts (petroleum), heavy naphtha solvent.
64741-99-7 ... Extracts (petroleum), light naphtha solvent.
64742-01-4 Residual oils (petroleum), solvent-refined.
64742-03-6 Extracts (petroleum), light naphthenic distillate solvent.
64742-04-7 ... Extracts (petroleum), heavy paraffinic distillate solvent.
64742-05-8 ... Extracts (petroleum), light paraffinic distillate solvent.
64742-06-9 Extracts (petroleum), middle distillate solvent.
64742-07-0 Raffinates (petroleum), residual oil decarbonization.
64742-08-1 ... Raffinates (petroleum), heavy naphthenic distillate decarbonization.
64742-09-2 ... Raffinates (petroleum), heavy paraffinic distillate decarbonization.
64742—10-5 ... Extracts (petroleum), residual oil solvent.
64742-11-6 ... Extracts (petroleum), heavy naphthenic distillate solvent.
64742—12-7 ... Gas oils (petroleum), acid-treated.
64742-13-8 ... Distillates (petroleum), acid-treated middle.
64742—14-9 ... Distillates (petroleum), acid-treated light.
64742—15-0 ... Naphtha (petroleum), acid-treated.
64742-16-1 ... Petroleum resins.
64742-18-3 ... Distillates (petroleum), acid-treated heavy naphthenic.
64742—19—-4 ... Distillates (petroleum), acid-treated light naphthenic.
64742-20-7 Distillates (petroleum), acid-treated heavy paraffinic.
64742-21-8 Distillates (petroleum), acid-treated light paraffinic.
64742-22-9 ... Naphtha (petroleum), chemically neutralized heavy.
64742-23-0 ... Naphtha (petroleum), chemically neutralized light.
64742-24-1 Sludges (petroleum), acid.
64742-25-2 Lubricating oils (petroleum), acid-treated spent.
64742-26-3 ... Hydrocarbon waxes (petroleum), acid-treated.
64742-27-4 ... Distillates (petroleum), chemically neutralized heavy paraffinic.
64742-28-5 ... Distillates (petroleum), chemically neutralized light paraffinic.
64742-29-6 ... Gas oils (petroleum), chemically neutralized.
64742-30-9 ... Distillates (petroleum), chemically neutralized middle.
64742-31-0 ... Distillates (petroleum), chemically neutralized light.
64742-32—1 ... Lubricating oils (petroleum), chemically neutralized spent.
64742-33-2 ... Hydrocarbon waxes (petroleum), chemically neutralized.
64742-34-3 ... Distillates (petroleum), chemically neutralized heavy naphthenic.
64742-35-4 ... Distillates (petroleum), chemically neutralized light naphthenic.
64742-36-5 ... Distillates (petroleum), clay-treated heavy paraffinic.
64742-37-6 Distillates (petroleum), clay-treated light paraffinic.
64742-38-7 Distillates (petroleum), clay-treated middle.
64742-39-8 ... Neutralizing agents (petroleum), spent sodium carbonate.
64742-40-1 ... Neutralizing agents (petroleum), spent sodium hydroxide.
64742-41-2 Residual oils (petroleum), clay-treated.
64742—-42-3 Hydrocarbon waxes (petroleum), clay-treated microcryst.
64742-43—4 ... Paraffin waxes (petroleum), clay-treated.
64742-44-5 ... Distillates (petroleum), clay-treated heavy naphthenic.
64742—-45-6 ... Distillates (petroleum), clay-treated light naphthenic.
64742-46-7 ... Distillates (petroleum), hydrotreated middle.
64742-47-8 ... Distillates (petroleum), hydrotreated light.
64742-48-9 ... Naphtha (petroleum), hydrotreated heavy.
64742-49-0 ... Naphtha (petroleum), hydrotreated light.
64742-50-3 ... Lubricating oils (petroleum), clay-treated spent.
64742-51-4 ... Paraffin waxes (petroleum), hydrotreated.
64742-52-5 ... Distillates (petroleum), hydrotreated heavy naphthenic.
64742-53-6 ... Distillates (petroleum), hydrotreated light naphthenic.
64742-54-7 Distillates (petroleum), hydrotreated heavy paraffinic.
64742-55-8 Distillates (petroleum), hydrotreated light paraffinic.
64742-56-9 ... Distillates (petroleum), solvent-dewaxed light paraffinic.
64742-57-0 ... Residual oils (petroleum), hydrotreated.
64742-58—1 Lubricating oils (petroleum), hydrotreated spent.
64742-59-2 Gas oils (petroleum), hydrotreated vacuum.
64742-60-5 ... Hydrocarbon waxes (petroleum), hydrotreated microcryst.
64742-61-6 ... Slack wax (petroleum).
64742-62-7 ... Residual oils (petroleum), solvent-dewaxed.
64742-63-8 ... Distillates (petroleum), solvent-dewaxed heavy naphthenic.
64742-64-9 ... Distillates (petroleum), solvent-dewaxed light naphthenic.
64742-65-0 ... Distillates (petroleum), solvent-dewaxed heavy paraffinic.
64742-67-2 ... Foots oil (petroleum).
64742-68-3 ... Naphthenic oils (petroleum), catalytic dewaxed heavy.
64742-69-4 ... Naphthenic oils (petroleum), catalytic dewaxed light.
64742-70-7 Paraffin oils (petroleum), catalytic dewaxed heavy.
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TABLE 1—CASRNS OF PARTIALLY EXEMPT CHEMICAL SUBSTANCES TERMED “PETROLEUM PROCESS STREAMS” FOR
PURPOSES OF INVENTORY UPDATE REPORTING—Continued

CASRN Product
64742-71-8 Paraffin oils (petroleum), catalytic dewaxed light.
64742-72-9 ... Distillates (petroleum), catalytic dewaxed middle.
64742-73-0 ... Naphtha (petroleum), hydrodesulfurized light.
64742-75-2 ... Naphthenic oils (petroleum), complex dewaxed heavy.
64742-76-3 Naphthenic oils (petroleum), complex dewaxed light.
64742-78-5 Residues (petroleum), hydrodesulfurized atmospheric tower.
64742-79-6 ... Gas oils (petroleum), hydrodesulfurized.
64742-80-9 ... Distillates (petroleum), hydrodesulfurized middle.
64742-81-0 Kerosine (petroleum), hydrodesulfurized.
64742-82—1 Naphtha (petroleum), hydrodesulfurized heavy.
64742-83-2 ... Naphtha (petroleum), light steam-cracked.
64742-85—4 ... Residues (petroleum), hydrodesulfurized vacuum.
64742-86-5 ... Gas oils (petroleum), hydrodesulfurized heavy vacuum.
64742-87-6 ... Gas oils (petroleum), hydrodesulfurized light vacuum.
64742-88-7 ... Solvent naphtha (petroleum), medium aliph.
64742-89-8 ... Solvent naphtha (petroleum), light aliph.
64742-90-1 ... Residues (petroleum), steam-cracked.
64742-91-2 ... Distillates (petroleum), steam-cracked.
64742-92-3 ... Petroleum resins, oxidized.
64742-93-4 ... Asphalt, oxidized.
64742-94-5 ... Solvent naphtha (petroleum), heavy arom.
64742-95-6 Solvent naphtha (petroleum), light arom.
64742-96-7 Solvent naphtha (petroleum), heavy aliph.
64742-97-8 ... Distillates (petroleum), oxidized heavy.
64742-98-9 ... Distillates (petroleum), oxidized light.
64742—99-0 Residual oils (petroleum), oxidized.
64743-00-6 Hydrocarbon waxes (petroleum), oxidized.
64743-01-7 ... Petrolatum (petroleum), oxidized.
64743-02-8 ... Alkenes, C>10 .alpha.-.
64743-03-9 ... Phenols (petroleum).
64743-04-0 ... Coke (petroleum), recovery.
64743-05-1 ... Coke (petroleum), calcined.
64743-06-2 ... Extracts (petroleum), gas oil solvent.
64743-07-3 ... Sludges (petroleum), chemically neutralized.
64754-89-8 ... Naphthenic acids (petroleum), crude.
64771-71-7 ... Paraffins (petroleum), normal C>10.
64771-72-8 ... Paraffins (petroleum), normal C5-20.
67254-74-4 ... Naphthenic oils.
67674-12-8 Residual oils (petroleum), oxidized, compounds with triethanolamine.
67674—-13-9 Petrolatum (petroleum), oxidized, partially deacidified.
67674—15-1 ... Petrolatum (petroleum), oxidized, Me ester.
67674-16-2 ... Hydrocarbon waxes (petroleum), oxidized, partially deacidified.
67674-17-3 Distillates (petroleum), oxidized light, compounds with triethanolamine.
67674-18-4 Distillates (petroleum), oxidized light, Bu esters.
67891-79-6 ... Distillates (petroleum), heavy arom.
67891-80-9 ... Distillates (petroleum), light arom.
67891-81-0 ... Distillates (petroleum), oxidized light, potassium salts.
67891-82—-1 ... Hydrocarbon waxes (petroleum), oxidized, compounds with ethanolamine.
67891-83-2 ... Hydrocarbon waxes (petroleum), oxidized, compounds with isopropanolamine.
67891-85—4 ... Hydrocarbon waxes (petroleum), oxidized, compounds with triisopropanolamine.
67891-86-5 ... Hydrocarbon waxes (petroleum), oxidized, compds. with diisopropanolamine.
68131-05-5 ... Hydrocarbon oils, process blends.
68131-49-7 ... Aromatic hydrocarbons, C6-10, acid-treated, neutralized.
68131-75-9 ... Gases (petroleum), C3—4.
68153-22-0 ... Paraffin waxes and Hydrocarbon waxes, oxidized.
68187-57-5 Pitch, coal tar-petroleum.
68187-58-6 Pitch, petroleum, arom.
68187-60-0 ... Hydrocarbons, C4, ethane-propane-cracked.
68307-98-2 ... Tail gas (petroleum), catalytic cracked distillate and catalytic cracked naphtha fractionation absorber.
68307-99-3 Tail gas (petroleum), catalytic polymn. naphtha fractionation stabilizer.
68308-00-9 Tail gas (petroleum), catalytic reformed naphtha fractionation stabilizer, hydrogen sulfide-free.
68308-01-0 ... Tail gas (petroleum), cracked distillate hydrotreater stripper.
68308-02-1 ... Tail gas (petroleum), distn., hydrogen sulfide-free.
68308-03-2 ... Tail gas (petroleum), gas oil catalytic cracking absorber.
68308-04-3 ... Tail gas (petroleum), gas recovery plant.
68308-05—4 ... Tail gas (petroleum), gas recovery plant deethanizer.
68308-06-5 ... Tail gas (petroleum), hydrodesulfurized distillate and hydrodesulfurized naphtha fractionator, acid-free.
68308-07-6 ... Tail gas (petroleum), hydrodesulfurized vacuum gas oil stripper, hydrogen sulfide-free.
68308-08-7 ... Tail gas (petroleum), isomerized naphtha fractionation stabilizer.
68308-09-8 ... Tail gas (petroleum), light straight-run naphtha stabilizer, hydrogen sulfide-free.
68308-10-1 Tail gas (petroleum), straight-run distillate hydrodesulfurizer, hydrogen sulfide-free.
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68308-11-2

68308-12-3 ...
68308-27-0 ...
68333-22-2 ...

68333-23-3
68333-24—4

68333-25-5 ...
68333-26—6 ...

68333—-27-7
68333—-28-8

68333—29-9 ...
68333-30-2 ...
68333-81-3 ...
68333-88-0 ...
68334-30-5 ...
68409-99—4 ...
68410-00—4 ...
68410-05-9 ...

68410-12-8

68410-71-9
68410-96-8
68410-97-9

68410-98-0 ...
68411-00-7 ...

68425—-29-6
68425-33-2

68425-34-3 ...
68425-35—4 ...
68425-39-8 ...
68441-09-8 ...
68459-78-9 ...
68475-57-0 ...
68475-58-1 ...
68475-59-2 ...
68475-60-5 ...
68475-61-6 ...
68475-70-7 ...

68475-79-6
68475-80-9

68476—26—6 ...
68476-27-7 ...

68476-28-8
68476-29-9

68476-30-2 ...
68476-31-3 ...
68476-32—4 ...
68476-33-5 ...
68476-34-6 ...
68476-39-1 ...
68476-40-4 ...
68476-42—6 ...
68476-43-7 ...
68476—-44-8 ...
68476-45-9 ...
68476-46-0 ...
68476-47-1 ...
68476-49-3 ...
68476-50-6 ...

68476-52-8
68476-53-9

68476-54-0 ...
68476-55-1 ...

68476-56-2
68476-77-7

68476-81-3 ...
68476-84-6 ...
68476-85—7 ...
68476-86-8 ...
68477-25-8 ...

68477-26-9

Tail gas (petroleum), propane-propylene alkylation feed prep deethanizer.

Tail gas (petroleum), vacuum gas oil hydrodesulfurizer, hydrogen sulfide-free.

Fuel gases, refinery.

Residues (petroleum), atmospheric.

Naphtha (petroleum), heavy coker.

Hydrocarbon waxes (petroleum), oxidized, compds. with triethanolamine.

Distillates (petroleum), hydrodesulfurized light catalytic cracked.

Clarified oils (petroleum), hydrodesulfurized catalytic cracked.

Distillates (petroleum), hydrodesulfurized intermediate catalytic cracked.

Distillates (petroleum), hydrodesulfurized heavy catalytic cracked.

Residues (petroleum), light naphtha solvent extracts.

Distillates (petroleum), oxidized heavy thermal cracked.

Alkanes, C4—-12.

Aromatic hydrocarbons, C9-17.

Fuels, diesel.

Gases (petroleum), catalytic cracked overheads.

Distillates (petroleum), crude oil.

Distillates (petroleum), straight-run light.

Distillates (petroleum), steam-cracked, C5-10 fraction, high-temperature stripping products with light
steam-cracked petroleum naphtha C5 fraction polymers.

Raffinates (petroleum), catalytic reformer ethylene glycol-water countercurrent exts.

Distillates (petroleum), hydrotreated middle, intermediate boiling.

Distillates (petroleum), light distillate hydrotreating process, low-boiling.

Distillates (petroleum), hydrotreated heavy naphtha, deisohexanizer overheads.

Alkenes, C>8.

Distillates (petroleum), naphtha-raffinate pyrolyzate-derived, gasoline-blending.

Petrolatum (petroleum), oxidized, barium salt.

Petrolatum (petroleum), oxidized, calcium salt.

Raffinates (petroleum), reformer, Lurgi unit-sepd.

Alkenes, C>10 .alpha.-, oxidized.

Hydrocarbon waxes (petroleum), clay-treated microcryst., contg. polyethylene, oxidized.

Alkenes, C18-24 .alpha.-, dimers.

Alkanes, C1-2.

Alkanes, C2-3.

Alkanes, C3—4.

Alkanes, C4-5.

Alkenes, C5, naphtha-raffinate pyrolyzate-derived.

Aromatic hydrocarbons, C6-8, naphtha-raffinate pyrolyzate-derived.

Distillates (petroleum), catalytic reformed depentanizer.

Distillates (petroleum), light steam-cracked naphtha.

Fuel gases.

Fuel gases, amine system residues.

Fuel gases, C6-8 catalytic reformer.

Fuel gases, crude oil distillates.

Fuel oil, no. 2.

Fuel oil, no. 4.

Fuel oil, residues-straight-run gas oils, high-sulfur.

Fuel oil, residual.

Fuels, diesel, no. 2.

Hydrocarbons, aliph.-arom.-C4—5-olefinic.

Hydrocarbons, C3—4.

Hydrocarbons, C4-5.

Hydrocarbons, C4-6, C5-rich.

Hydrocarbons, C>3.

Hydrocarbons, C5—-10 arom. conc., ethylene-manuf.-by-product.

Hydrocarbons, C3—11, catalytic cracker distillates.

Hydrocarbons, C2-6, C6-8 catalytic reformer.

Hydrocarbons, C2—4, C3-rich.

Hydrocarbons, C>5, C5-6-rich.

Hydrocarbons, C4, ethylene-manuf.-by-product.

Hydrocarbons, C>20, petroleum wastes.

Hydrocarbons, C3-5, polymn. unit feed.

Hydrocarbons, C5-rich.

Hydrocarbons, cyclic C5 and C6.

Lubricating oils, refined used.

Paraffin waxes and Hydrocarbon waxes, oxidized, calcium salts.

Petroleum products, gases, inorg.

Petroleum gases, liquefied.

Petroleum gases, liquefied, sweetened.

Waste gases, vent gas, C1-6.

Wastes, petroleum.
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68477-29-2

68477-30-5 ...
68477-31-6 ...
68477-33-8 ...

68477-34-9
68477-35-0

68477-36-1 ...
68477-38-3 ...

68477-39-4
68477-40-7

68477-41-8 ...
68477-42-9 ...
68477-44-1 ...
68477-47-4 ...
68477-48-5 ...
68477-53-2 ...
68477-54-3 ...
68477-55—4 ...

68477-58-7

68477-59-8 ...

68477-60-1
68477-61-2

68477-62-3 ...
68477-63—4 ...

68477-64-5
68477-65-6

68477-66-7 ...
68477-67-8 ...
68477-68-9 ...
68477-69-0 ...
68477-70-3 ...
68477-71-4 ...
68477-72-5 ...
68477-73-6 ...
68477-74-7 ...
68477-75-8 ...
68477-76-9 ...

68477-77-0
68477-79-2

68477-80-5 ...
68477-81-6 ...

68477-82-.7
68477-83-8

68477-84-9 ...
68477-85-0 ...

68477-86-1.
68477-87-2.

68477-88-3 ...
68477-89-4 ...
68477-90-7 ...
68477-91-8 ...
68477-92-9 ...
68477-93-0 ...
68477-94-1 ...
68477-95-2 ...
68477-96-3 ...
68477974 ...
68477-98-5 ...

68477-99-6
68478-00-2

68478-01-3 ...
68478-02—4 ...

68478-03-5
68478-04-6

68478-05-7 ...
68478-08-0 ...
68478-10—4 ...
68478-12-6 ...
68478—-13-7 ...

68478-15-9

Distillates (petroleum), catalytic reformer fractionator residue, high-boiling.

Distillates (petroleum), catalytic reformer fractionator residue, intermediate-boiling.

Distillates (petroleum), catalytic reformer fractionator residue, low-boiling.

Gases (petroleum), C3—4, isobutane-rich.

Distillates (petroleum), C3-5, 2-methyl-2-butene-rich.

Distillates (petroleum), C3-6, piperylene-rich.

Distillates (petroleum), cracked steam-cracked, C5-18 fraction.

Distillates (petroleum), cracked steam-cracked petroleum distillates.

Distillates (petroleum), cracked stripped steam-cracked petroleum distillates, C8-10 fraction.

Distillates (petroleum), cracked stripped steam-cracked petroleum distillates, C10-12 fraction.

Gases (petroleum), extractive, C3-5, butadiene-butene-rich.

Gases (petroleum), extractive, C3-5, butene-isobutylene-rich.

Distillates (petroleum), heavy naphthenic, mixed with steam-cracked petroleum distillates C5—-12 fraction.
Distillates (petroleum), mixed heavy olefin vacuum, heart-cut.

Distillates (petroleum), mixed heavy olefin vacuum, low-boiling.

Distillates (petroleum), steam-cracked, C5—12 fraction.
)
)

oo

Distillates (petroleum), steam-cracked, C8-12 fraction.

Distillates (petroleum), steam-cracked, C5—-10 fraction, mixed with light steam-cracked petroleum naphtha
C5 fraction.

Distillates (petroleum), steam-cracked petroleum distillates, C5—18 fraction.

Distillates (petroleum), steam-cracked petroleum distillates cyclopentadiene conc.

Extracts (petroleum), cold-acid.

Extracts (petroleum), cold-acid, C4-6.

Extracts (petroleum), cold-acid, C3-5, butene-rich.

Extracts (petroleum), reformer recycle.

Gases (petroleum), acetylene manuf. off.

Gases (petroleum), amine system feed.

Gases (petroleum), benzene unit hydrodesulfurizer off.

Gases (petroleum), benzene unit recycle, hydrogen-rich.

Gases (petroleum), blend oil, hydrogen-nitrogen-rich.

Gases (petroleum), butane splitter overheads.

Gases (petroleum), C2-3.

Gases (petroleum), catalytic-cracked gas oil depropanizer bottoms, C4-rich acid-free.

Gases (petroleum), catalytic-cracked naphtha debutanizer bottoms, C3-5-rich.

Gases (petroleum), catalytic cracked naphtha depropanizer overhead, C3-rich acid-free.

Gases (petroleum), catalytic cracker.

Gases (petroleum), catalytic cracker, C1-5-rich.

Gases (petroleum), catalytic polymd. naphtha stabilizer overhead, C2—4-rich.

Gases (petroleum), catalytic reformed naphtha stripper overheads.

Gases (petroleum), catalytic reformer, C1—4-rich.

Gases (petroleum), C6-8 catalytic reformer recycle.

Gases (petroleum), C6-8 catalytic reformer.

Gases (petroleum), C6-8 catalytic reformer recycle, hydrogen-rich.

Gases (petroleum), C3-5 olefinic-paraffinic alkylation feed.

Gases (petroleum), C2-return stream.

Gases (petroleum), C4-rich.

Gases (petroleum), deethanizer overheads.

Gases (petroleum), deisobutanizer tower overheads.

Gases (petroleum), deethanizer overheads, C3-rich.

Distillates (petroleum), depentanizer overheads.

Gases (petroleum), depropanizer dry, propene-rich.

Gases (petroleum), depropanizer overheads.

Gases (petroleum), dry sour, gas-concentration concn.-unit-off.

Gases (petroleum), gas concn. reabsorber distn.

Gases (petroleum), gas recovery plant depropanizer overheads

Gases (petroleum), Girbatol unit feed.

Gases (petroleum), hydrogen absorber off.

Gases (petroleum), hydrogen-rich.

Gases (petroleum), hydrotreater blend oil recycle, hydrogen-nitrogen rich.

Gases (petroleum), isomerized naphtha fractionater, C4-rich, hydrogen sulfide-free.

Gases (petroleum), recycle, hydrogen-rich.

Gases (petroleum), reformer make-up, hydrogen-rich.

Gases (petroleum), reforming hydrotreater.

Gases (petroleum), reforming hydrotreater, hydrogen-methane-rich.

Gases (petroleum), reforming hydrotreater make-up, hydrogen-rich.

Gases (petroleum), thermal cracking distn.

Naphtha (petroleum), light steam-cracked, C5-fraction, oligomer conc.

Naphtha (petroleum), light steam-cracked, debenzenized, C8-16-cycloalkadiene conc.

Residues (petroleum), butane splitter bottoms.

Residues (petroleum), catalytic reformer fractionator residue distn.

Residues (petroleum), C6-8 catalytic reformer.
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68478-16-0

68478-17-1 ...
68478-18-2 ...
68478-19-3 ...

68478-20-6
68478-22-8

68478-24-0 ...
68478-25-1 ...

68478-26-2
68478-27-3

68478-28—4 ...
68478-29-5 ...
68478-30-8 ...
68478-31-9 ...
68478-32-0 ...
68478-33-1 ...
68478-34-2 ...
68512-61-8 ...
68512-62-9 ...
68512-78-7 ...
68512-91-4 ...

68513-02-0
68513-03-1

68513-11-1 ..
68513—-12-2 ...

68513-13-3
68513-14—4

68513-15-5 ...
68513-16-6 ...
68513—-17-7 ...
68513—-18-8 ...
68513—-19-9 ...
68513-62-2 ...
68513-63-3 ...
68513-65-5 ...
68513-66-6 ...
68513-67-7 ...
68513-68-8 ...

68513-69-9
68513-74-6

68514-15-8 ...
68514-29-4 ...

68514-31-8
68514-32-9

68514-33-0 ...
68514-34-1 ...
68514-35-2 ...
68514-36-3 ...
68514-37—4 ...
68514-38-5 ...
68514-39-6 ...
68514—-79-4 ...
68515-25-3 ...
68515-26—4 ...
68515-27-5 ...

68515-28-6
68515—-29-7

68515-30-0 ...
68515-32-2 ...

68515-33-3
68515-34-4

68515-35-5 ...
68515-36-6 ...
68516-20-1 ...
68526-52-3 ...
68526-53—4 ...
68526-54-5 ...
68526-55-6 ...
68526-56-7 ...
68526-57-8 ...

68526-58-9

Residual oils (petroleum), deisobutanizer tower.

Residues (petroleum), heavy coker gas oil and vacuum gas oil.
Residues (petroleum), heavy olefin vacuum.

Residual oils (petroleum), propene purifn. splitter.

Residues (petroleum), steam-cracked petroleum distillates cyclopentadiene conc., C4-cyclopentadiene-free.
Tail gas (petroleum), catalytic cracked naphtha stabilization absorber.
Tail gas (petroleum), catalytic cracker, catalytic reformer and hydrodesulfurizer combined fractionater.
Tail gas (petroleum), catalytic cracker refractionation absorber.

Tail gas (petroleum), catalytic reformed naphtha fractionation stabilizer.
Tail gas (petroleum), catalytic reformed naphtha separator.

Tail gas (petroleum), catalytic reformed naphtha stabilizer.

Tail gas (petroleum), cracked distillate hydrotreater separator.

Tail gas (petroleum), hydrodesulfurized straight-run naphtha separator.
Tail gas (petroleum), isomerized naphtha fractionates, hydrogen sulfide-free.
Tail gas (petroleum), saturate gas plant mixed stream, C4-rich.

Tail gas (petroleum), saturate gas recovery plant, C1-2-rich.

Tail gas (petroleum), vacuum residues thermal cracker.

Residues (petroleum), heavy coker and light vacuum.

Residues (petroleum), light vacuum.

Solvent naphtha (petroleum), light arom., hydrotreated.

Hydrocarbons, C3—4-rich, petroleum distillates.

Naphtha (petroleum), full-range coker.

Naphtha (petroleum), light catalytic reformed, arom.-free.

Fuel gases, hydrotreater fractionation, scrubbed.

Fuel gases, saturate gas unit fractionater-absorber overheads.

Fuel gases, thermal cracked catalytic cracking residue.

Gases (petroleum), catalytic reformed straight-run naphtha stabilizer overheads.
Gases (petroleum), full-range straight-run naphtha dehexanizer off.
Gases (petroleum), hydrocracking depropanizer off, hydrocarbon-rich.
Gases (petroleum), light straight-run naphtha stabilizer off.

Gases (petroleum), reformer effluent high-pressure flash drum off.
Gases (petroleum), reformer effluent low-pressure flash drum off.
Disulfides, C5-12-alkyl.

Distillates (petroleum), catalytic reformed straight-run naphtha overheads.
Butane, branched and linear.

Residues (petroleum), alkylation splitter, C4-rich.

Residues (petroleum), cyclooctadiene bottoms.

Residues (petroleum), deethanizer tower.

Residues (petroleum), steam-cracked light.

Waste gases, ethylene oxide absorber-reactor.

Gasoline, vapor-recovery.

Hydrocarbons, amylene feed debutanizer overheads non-extractable raffinates.
Hydrocarbons, C1-4.

Hydrocarbons, C10 and C12, olefin-rich.

Hydrocarbons, C12 and C14, olefin-rich.

Hydrocarbons, C9-14, ethylene-manuf.-by-product.

Hydrocarbons, C14-30, olefin-rich.

Hydrocarbons, C1-4, sweetened.

Hydrocarbons, C4—5-unsatd..

Hydrocarbons, C4—10-unsatd..

Naphtha (petroleum), light steam-cracked, isoprene-rich.

Petroleum products, hydrofiner-powerformer reformates.

Benzene, C1-9-alkyl derivs.

Benzene, di-C12—14-alkyl derivs.

Benzene, di-C10-14-alkyl derivs., fractionation overheads, heavy ends.
Benzene, di-C10-14-alkyl derivs., fractionation overheads, light ends.
Benzene, di-C10-14-alkyl derivs., fractionation overheads, middle cut.
Benzene, mono-C20—48-alkyl derivs.

Benzene, mono-C12-14-alkyl derivs., fractionation bottoms.

Benzene, mono-C10-12-alkyl derivs., fractionation bottoms, heavy ends.
Benzene, mono-C12—14-alkyl derivs., fractionation bottoms, heavy ends.
Benzene, mono-C10-12-alkyl derivs., fractionation bottoms, light ends.
Benzene, mono-C12—14-alkyl derivs., fractionation bottoms, light ends.
Naphtha (petroleum), steam-cracked middle arom.

Alkenes, C6.

Alkenes, C6-8, C7-rich.

Alkenes, C7-9, C8-rich.

Alkenes, C8-10, C9-rich.

Alkenes, C9-11, C10-rich.

Alkenes, C10-12, C11-rich.

Alkenes, C11-13, C12-rich.
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68526—77-2

68526-99-8 ...
68527-00—4 ...
68527—-11-7 ...

68527-13-9
68527-14-0

68527-15-1 ...
68527-16-2 ...

68527—-18—4
68527-19-5

68527-21-9 ...
68527-22-0 ...
68527-23-1 ...
68527-26—4 ...
68527-27-5 ...
68553-00—4 ...
68553-14-0 ...
68602—-79-9 ...
68602—-81-3 ...
68602-82—4 ...
68602—-83-5 ...

68602—-84—-6
68602-96-0

68602-97-1 ...
68602-98-2 ...

68602-99-3
68603-00-9

68603-01-0 ...
68603-02-1 ...
68603-03-2 ...
68603—-08-7 ...
68603-09-8 ...
68603—10-1 ...
68603—-11-2 ...
68603—-12-3 ...
68603-13—4 ...
68603—-14-5 ...
68603-31-6 ...

68603-32—7
68606—09-7

68606—-10-0 ...
68606-11-1 ...

68606—24—-6
68606—25-7

68606—26-8 ...
68606—27-9 ...
68606—28-0 ...
68606-31-5 ...
68606—-34-8 ...
68606-36-0 ...
68607-11-4 ...
68607-30-7 ...
68608-56—0 ...
68647-60-9 ...
68647-61-0 ...

68647-62-1
68650-36-2

68650-37-3 ...
68782—-97-8 ...

68782-98-9
68782-99-0

68783-00-6 ...
68783-01-7 ...
68783-02-8 ...
68783-04-0 ...
68783-05-1 ...
68783-06-2 ...
68783-07-3 ...
68783-08—4 ...
68783-09-5 ...

68783-12-0

Aromatic hydrocarbons, ethane cracking scrubber effluent and flare drum.
Alkenes, C6-9 .alpha.-.
Alkenes, C8-9 .alpha.-.
Alkenes, C5.
Gases (petroleum), acid, ethanolamine scrubber.
Gases (petroleum), methane-rich off.
Gases (petroleum), oil refinery gas distn. off.
Hydrocarbons, C1-3.
Gas oils (petroleum), steam-cracked.
Hydrocarbons, C1-4, debutanizer fraction.
Naphtha (petroleum), clay-treated full-range straight-run.
Naphtha (petroleum), clay-treated light straight-run.
Naphtha (petroleum), light steam-cracked arom.
Naphtha (petroleum), light steam-cracked, debenzenized.
Naphtha (petroleum), full-range alkylate, butane-contg.
Fuel oil, no. 6.
Hydrocarbons, C8-11.
Distillates (petroleum), benzene unit hydrotreater dipentanizer overheads.
Distillates, hydrocarbon resin prodn. higher boiling.
Gases (petroleum), benzene unit hydrotreater depentenizer overheads.
Gases (petroleum), C1-5, wet.
Gases (petroleum), secondary absorber off, fluidized catalytic cracker overheads fractionater.
Distillates (petroleum), oxidized light, strong acid components, compds. with diethanolamine.
Distillates (petroleum), oxidized light, strong acid components, sodium salts.
Distillates (petroleum), oxidized light, strong acid components.
Distillates (petroleum), oxidized light, strong acid-free.
Distillates (petroleum), thermal cracked naphtha and gas oil.
)
)
)

Distillates (petroleum), thermal cracked naphtha and gas oil, dimerized.
Distillates (petroleum), thermal cracked naphtha and gas oil, extractive.
Naphtha (petroleum), arom.- contg.
Hydrocarbon waxes (petroleum), oxidized, calcium salts.
Hydrocarbon waxes (petroleum), oxidized, Me esters, barium salts.
Hydrocarbon waxes (petroleum), oxidized, Me esters, calcium salts.
Hydrocarbon waxes (petroleum), oxidized, Me esters, sodium salts.
Petrolatum (petroleum), oxidized, ester with sorbitol.
Residual oils (petroleum), oxidized, calcium salts.
Alkenes, C10, tert-amylene concentrator by-product.
Alkenes, C15-20 .alpha.-, isomerized.
Fuel gases, expander off.
Gasoline, pyrolysis, debutanizer bottoms.
Gasoline, straight-run, topping-plant.
Hydrocarbons, C4, butene concentrator by-product.
Hydrocarbons, C2—4.
Hydrocarbons, C3.
Gases (petroleum), alkylation feed.
Hydrocarbons, C5 and C10-aliph. and C6-8-arom.
Hydrocarbons, C3-5, butadiene purification (purifn.) by-product.
Gases (petroleum), depropanizer bottoms fractionation off.
Hydrocarbons, C5-unsatd. rich, isoprene purifn. by-product.
Petroleum products, refinery gases.
Residues (petroleum), topping plant, low-sulfur.
Waste gases, from carbon black manuf.
Hydrocarbons, C>4.
Hydrocarbons, C4-5, tert-amylene concentrator by-product.
Hydrocarbons, C4-5, butene concentrator by-product, sour.
Aromatic hydrocarbons, C8, o-xylene-lean.
Paraffin waxes (petroleum), oxidized, sodium salts.
Distillates (petroleum), hydrofined lubricating-oil.
Extracts (petroleum), clarified oil solvent, condensed-ring-arom.-contg.
Extracts (petroleum), heavy clarified oil solvent, condensed-ring-arom.-contg.
Extracts (petroleum), heavy naphthenic distillate solvent, arom. conc.
Extracts (petroleum), heavy naphthenic distillate solvent, paraffinic conc.
)s
)

Distillates (petroleum thermal cracked naphtha and gas oil, C5-dimer-contg.

Extracts (petroleum), intermediate clarified oil solvent, condensed-ring-arom.-contg.
Extracts (petroleum), solvent-refined heavy paraffinic distillate solvent.

Gases (petroleum), ammonia-hydrogen sulfide, water-satd.

Gases (petroleum), hydrocracking low-pressure separator.

Gases (petroleum), refinery blend.

Gas oils (petroleum), heavy atmospheric.

Naphtha (petroleum), catalytic cracked light distd.

Naphtha (petroleum), unsweetened.
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68783—13—1 Residues (petroleum), coker scrubber, condensed-ring-arom.-contg.
68783—-15-3 ... Alkenes, C6-7 .alpha.-.
68783-61-9 ... Fuel gases, refinery, sweetened.
68783-62—0 ... Fuel gases, refinery, unsweetened.
68783—-64-2 Gases (petroleum), catalytic cracking.
68783-65-3 Gases (petroleum), C2—-4, sweetened.
68783-66—4 ... Naphtha (petroleum), light, sweetened.
68814-47-1 ... Waste gases, refinery vent.
68814-67-5 Gases (petroleum), refinery.
68814-87-9 Distillates (petroleum), full-range straight-run middle.
68814-89-1 ... Extracts (petroleum), heavy paraffinic distillates, solvent-deasphalted.
68814-90—4 ... Gases (petroleum), platformer products separator off.
68814-91-5 ... Alkenes, C5-9 .alpha.-.
68855-57-2 ... Alkenes, C6-12 .alpha.-.
68855-58-3 ... Alkenes, C10-16 .alpha.-.
68855-59—4 ... Alkenes, C14-18 .alpha.-.
68855-60-7 ... Alkenes, C14-20 .alpha.-.
68911-58-0 ... Gases (petroleum), hydrotreated sour kerosine depentanizer stabilizer off.
68911-59-1 ... Gases (petroleum), hydrotreated sour kerosine flash drum.
68915-96-8 ... Distillates (petroleum), heavy straight-run.
68915-97-9 ... Gas oils (petroleum), straight-run, high-boiling.
68918-69-4 Petrolatum (petroleum), oxidized, zinc salt.
68918-73-0 Residues (petroleum), clay-treating filter wash.
68918-93—4 ... Paraffin waxes and Hydrocarbon waxes, oxidized, alkali metal salts.
68918-98-9 ... Fuel gases, refinery, hydrogen sulfide-free.
68918-99-0 Gases (petroleum), crude oil fractionation off.
68919-00-6 Gases (petroleum), dehexanizer off.
68919-01-7 ... Gases (petroleum), distillate unifiner desulfurization stripper off.
68919-02-8 ... Gases (petroleum), fluidized catalytic cracker fractionation off.
68919-03-9 ... Gases (petroleum), fluidized catalytic cracker scrubbing secondary absorber off.
68919-04-0 ... Gases (petroleum), heavy distillate hydrotreater desulfurization stripper off.
68919-05-1 ... Gases (petroleum), light straight run gasoline fractionation stabilizer off.
68919-06-2 ... Gases (petroleum), naphtha unifiner desulfurization stripper off.
68919-07-3 ... Gases (petroleum), platformer stabilizer off, light ends fractionation.
68919-08—4 ... Gases (petroleum), preflash tower off, crude distn.
68919-09-5 ... Gases (petroleum), straight-run naphtha catalytic reforming off.
68919-10-8 ... Gases (petroleum), straight-run stabilizer off.
68919-11-9 .. Gases (petroleum), tar stripper off.
68919-12-0 Gases (petroleum), unifiner stripper off.
68919-15-3 Hydrocarbons, C6-12, benzene-recovery.
68919-16—4 ... Hydrocarbons, catalytic alkylation, by-products, C3-6.
68919-17-5 ... Hydrocarbons, C12-20, catalytic alkylation by-products.
68919-19-7 Gases (petroleum), fluidized catalytic cracker splitter residues.
68919-20-0 Gases (petroleum), fluidized catalytic cracker splitter overheads.
68919-37-9 ... Naphtha (petroleum), full-range reformed.
68920-06-9 ... Hydrocarbons, C7-9.
68920-07-0 ... Hydrocarbons, C<10-linear.
68920-64-9 ... Disulfides, di-C1-2-alkyl.
68921-07-3 ... Distillates (petroleum), hydrotreated light catalytic cracked.
68921-08—4 ... Distillates (petroleum), light straight-run gasoline fractionation stabilizer overheads.
68921-09-5 ... Distillates (petroleum), naphtha unifiner stripper.
68921-67-5 ... Hydrocarbons, ethylene-manuf.-by-product distn. residues.
68952-76-1 ... Gases (petroleum), catalytic cracked naphtha debutanizer.
68952-77-2 ... Tail gas (petroleum), catalytic cracked distillate and naphtha stabilizer.
68952-78-3 ... Tail gas (petroleum), catalytic hydrodesulfurized distillate fractionation stabilizer, hydrogen sulfide-free.
68952-79-4 Tail gas (petroleum), catalytic hydrodesulfurized naphtha separator.
68952—-80-7 Tail gas (petroleum), straight-run naphtha hydrodesulfurizer.
68952-81-8 ... Tail gas (petroleum), thermal-cracked distillate, gas oil and naphtha absorber.
68952-82-9 ... Tail gas (petroleum), thermal cracked hydrocarbon fractionation stabilizer, petroleum coking.
68953-80-0 Benzene, mixed with toluene, dealkylation product.
68955-27—-1 Distillates (petroleum), petroleum residues vacuum.
68955-28-2 ... Gases (petroleum), light steam-cracked, butadiene conc.
68955-31-7 ... Gases (petroleum), butadiene process, inorg.
68955-32-8 ... Natural gas, substitute, steam-reformed desulfurized naphtha.
68955-33-9 Gases (petroleum), sponge absorber off, fluidized catalytic cracker and gas oil desulfurizer overhead frac-

tionation.

68955-34-0 Gases (petroleum), straight-run naphtha catalytic reformer stabilizer overhead.
68955-35—1 ... Naphtha (petroleum), catalytic reformed.
68955-36-2 ... Residues (petroleum), steam-cracked, resinous.
68955-76-0 ... Aromatic hydrocarbons, C9-16, biphenyl deriv.-rich.
68955-96—4 Disulfides, dialkyl and di-Ph, naphtha sweetening.
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68956-47-8 Fuel oil, isoprene reject absorption.

68956-48-9 ... Fuel oil, residual, wastewater skimmings.

68956-52-5 ... Hydrocarbons, C4-8.

68956547 ... Hydrocarbons, C4-unsatd.

68956-55-8 ... Hydrocarbons, C5-unsatd.

68956-70-7 ... Petroleum products, C5-12, reclaimed, wastewater treatment.

68988-79—-4 ... Benzene, C10-12-alkyl derivs., distn. residues.

68988-99-8 ... Phenols, sodium salts, mixed with sulfur compounds, gasoline alk. scrubber residues.

68989-88-8 ... Gases (petroleum), crude distn. and catalytic cracking.

68990-35-2 ... Distillates (petroleum), arom., hydrotreated, dicyclopentadiene-rich.

68991-49-1 ... Alkanes, C10-13, arom.-free desulfurized.

68991-50—4 ... Alkanes, C14-17, arom.-free desulfurized.

68991-51-5 ... Alkanes, C10-13, desulfurized.

68991-52-6 ... Alkenes, C10-16.

69013-21-4 ... Fuel oil, pyrolysis.

69029-75-0 ... Oils, reclaimed.

69430-33-7 ... Hydrocarbons, C6-30.

70024-88-3 ... Ethene, thermal cracking products.

70528-71-1 ... Distillates (petroleum), heavy distillate solvent ext. heart-cut.

70528-72-2 ... Distillates (petroleum), heavy distillate solvent ext. vacuum overheads.

70528-73-3 ... Residues (petroleum), heavy distillate solvent ext. vacuum.

70592-76-6 ... Distillates (petroleum), intermediate vacuum.

70592-77-7 ... Distillates (petroleum), light vacuum.

70592-78-8 ... Distillates (petroleum), vacuum.

70592-79-9 ... Residues (petroleum), atm. tower, light.

70693-00—4 ... Hydrocarbon waxes (petroleum), oxidized, sodium salts.

70693-06-0 ... Aromatic hydrocarbons, C9-11.

70913-85-8 ... Residues (petroleum), solvent-extd. vacuum distilled atm. residuum.

70913-86-9 ... Alkanes, C18-70.

70955-08-7 ... Alkanes, C4-6.

70955-09-8 ... Alkenes, C13-14 .alpha.-.

70955-10-1 ... Alkenes, C15-18 .alpha.-.

70955-17-8 ... Aromatic hydrocarbons, C12—-20.

71243-66-8 ... Hydrocarbon waxes (petroleum), clay-treated, microcryst., oxidized, potassium salts.

71302-82—4 ... Hydrocarbons, C5-8, houdry butadiene manuf. by-product.

71329-37-8 ... Residues (petroleum), catalytic cracking depropanizer, C4-rich.

71808-30-5 ... Tail gas (petroleum), thermal cracking absorber.

72230-71-8 ... Distillates (petroleum), cracked steam-cracked, C5—17 fraction.

72623-83-7 ... Lubricating oils (petroleum), C>25, hydrotreated bright stock-based.

72623-84-8 Lubricating oils (petroleum), C15-30, hydrotreated neutral oil-based, contg. solvent deasphalted residual
oil.

72623-85-9 Lubricating oils (petroleum), C20-50, hydrotreated neutral oil-based, high-viscosity.

72623-86-0 ... Lubricating oils (petroleum), C15-30, hydrotreated neutral oil-based.

72623-87-1 ... Lubricating oils (petroleum), C20-50, hydrotreated neutral oil-based.

73138-65-5 ... Hydrocarbon waxes (petroleum), oxidized, magnesium salts.

92045-43-7 ... Lubricating oils (petroleum), hydrocracked non-arom. solvent deparaffined.

92045-58—4 ... Naphtha (petroleum), isomerization, C6-fraction.

92062-09-4 ... Slack wax (petroleum), hydrotreated.

93762-80-2 ... Alkenes, C15-18.

98859-55-3 ... Distillates (petroleum), oxidized heavy, compds. with diethanolamine.

98859-56—4 Distillates (petroleum), oxidized heavy, sodium salts.

101316-73-8 .... Lubricating oils (petroleum), used, non-catalytically refined.

164907-78-2 ... Extracts (petroleum), asphaltene-low vacuum residue solvent.

164907-79-3 .... Residues (petroleum), vacuum, asphaltene-low.

178603-63-9 .... Gas oils (petroleum), vacuum, hydrocracked, hydroisomerized, hydrogenated, C10-25.

178603-64-0 Gas oils (petroleum), vacuum, hydrocracked, hydroisomerized, hydrogenated, C15-30, branched and cy-
clic.

178603—65—1 ..oeeiireeeeeeeeceee e Gas oils (petroleum), vacuum, hydrocracked, hydroisomerized, hydrogenated, C20—40, branched and cy-
clic.

178603—66—2 .....ccoveveeeereeeiieeeens Gas oils (petroleum), vacuum, hydrocracked, hydroisomerized, hydrogenated, C25-55, branched and cy-
clic.

212210-93-0 Solvent naphtha (petroleum), heavy arom., distn. residues.

221120-39-4 ... Distillates (petroleum), cracked steam-cracked, C5-12 fraction.

445411-73-4 Gas oils (petroleum), vacuum, hydrocracked, hydroisomerized, hydrogenated, C10-25, branched and cy-
clic.

(2) Specific exempted chemical determined that, at this time, the with the chemical substances listed in

substances—(i) Exemption. EPA has information in § 711.15(b)(4) associated
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paragraph (b)(2)(iv) of this section is of
low current interest.

(ii) Considerations. In making its
determination of whether this partial
exemption should apply to a particular
chemical substance, EPA will consider
the totality of information available for
the chemical substance in question,
including but not limited to, one or
more of the following considerations:

(A) Whether the chemical substance
qualifies or has qualified in past IUR
collections for the reporting of the
information described in § 711.15(b)(4).

(B) The chemical substance’s
chemical and physical properties or
potential for persistence,
bioaccumulation, health effects, or
environmental effects (considered
independently or together).

(C) The information needs of EPA,
other Federal agencies, Tribes, States,
and local governments, as well as
members of the public.

(D) The availability of other
complementary risk screening
information.

(E) The availability of comparable
processing and use information.

(F) Whether the potential risks of the
chemical substance are adequately
managed.

(iii) Amendments. EPA may amend
the chemical substance list in paragraph
(b)(2)(@iv) of this section on its own
initiative or in response to a request
from the public based on EPA’s
determination of whether the
information in § 711.15(b)(4) is of low
interest.

(A) Any person may request that EPA
amend the chemical substance list in
Table 2 in paragraph (b)(2)(iv) of this
section. Your request must be in writing
and must be submitted to the following
address: OPPT IUR Submission
Coordinator (7407M), Attention:
Inventory Update Reporting, Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. Requests must identify
the chemical substance in question, as
well as its CASRN or other chemical
identification number as identified in
§ 711.15(b)(3)(i), and must contain a
written rationale for the request that
provides sufficient specific information,
addressing the considerations listed in
§ 711.6(b)(2)(ii), including cites and
relevant documents, to demonstrate to
EPA that the collection of the
information in § 711.15(b)(4) for the

chemical substance in question either is
or is not of low current interest. If a
request related to a particular chemical
substance is resubmitted, any
subsequent request must clearly identify
new information contained in the
request. EPA may request other
information that it believes necessary to
evaluate the request. EPA will issue a
written response to each request within
120 days of receipt of the request, and
will maintain copies of these responses
in a docket that will be established for
each reporting cycle.

(B) As needed, the Agency will
initiate rulemaking to make revisions to
Table 2 in paragraph (b)(2)(iv) of this
section.

(C) To assist EPA in reaching a
decision regarding a particular request
prior to a given principal reporting year,
requests must be submitted to EPA no
later than 12 months prior to the start
of the next principal reporting year.

(iv) List of chemical substances. EPA
has designated the chemical substances
listed in Table 2 of this paragraph by
CASRN, as partially exempt from
reporting under the IUR.

TABLE 2—CASRN OF PARTIALLY EXEMPT CHEMICAL SUBSTANCES

Chemical

D-glucitol.

L-lysine.

Xylitol.

L-ascorbic acid.
D-glucose.
1,2,3-Propanetriol.

.alpha.-D-Glucopyranoside, .beta.-D-fructofuranosyl.
2H-1-Benzopyran-6-ol, 3,4-dihydro-2,5,7,8-tetramethyl-2-[(4R,8R)-4,8,12- trimethyltridecyl]-, acetate, (2R)-.
2H-1-Benzopyran-6-ol, 3,4-dihydro-2,5,7,8-tetramethyl-2-[(4R,8R)-4,8,12- trimethyltridecyl]-, (2R)-.

Methionine.
D-mannitol.
L-sorbose.

Aluminum, chlorodiethyl-.

Aluminum, triethyl-.

Aluminum, tris(2-methylpropyl)-.
Octadecanoic acid, 2,3-dihydroxypropyl ester.
Carbon dioxide.

.beta.-Alanine, N-[(2R)-2,4-dihydroxy-3,3-dimethyl-1-oxobutyl]-, calcium alt (2:1).
L-glutamic acid, monosodium salt.
Phenylalanine.

Aluminum, dichloroethyl-.

Aluminum, trioctyl-.

Aluminum, tributyl-.

Aluminum, trihexyl-.

Aluminum, hydrobis(2-methylpropyl)-.

Limestone.

Hydrogen.

Octadecanoic acid, calcium salt.

Argon.

7440-44-0 ... Carbon.
7727-37-9 ... Nitrogen.
7782—-42-5 ... Graphite.
7782-44-7 ... Oxygen.
8001-21-6 ... Sunflower oil.
8001-22-7 ... Soybean oil.
8001-23-8 Safflower oil.
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TABLE 2—CASRN OF PARTIALLY EXEMPT CHEMICAL SUBSTANCES—Continued

CASRN Chemical
8001-26—1 Linseed oil.
8001-29-4 Cottonseed oil.
8001-30-7 Corn oil.
8001-31-8 Coconut oil.
8001-78-3 Castor oil, hydrogenated.
8001-79-4 Castor oil.
8002—-03-7 Peanut oil.
8002—-13-9 Rape oil.
8002-43-5 Lecithins.
8002-75-3 Palm oil.
8006-54-0 Lanolin.
8016-28-2 Lard, oil.
8016-70—4 Soybean oil, hydrogenated.
8021-99-6 Charcoal, bone.
8029434 Syrups, hydrolyzed starch.
11103-57-4 Vitamin A.
12075-68-2 ... Aluminum, di-.mu.-chlorochlorotriethyldi-.
12542-85-7 ... Aluminum, trichlorotrimethyldi-.
16291-96-6 Charcoal.
26836-47-5 D-glucitol, monooctadecanoate.
61789—-44—4 .. Fatty acids, castor-oil.
61789-97-7 ... Tallow.
61789-99-9 Lard.
64147-40-6 Castor oil, dehydrated.
64755-01-7 ... Fatty acids, tallow, calcium salts.
65996-63-6 ... Starch, acid-hydrolyzed.
65996647 Starch, enzyme-hydrolyzed.
67701-01-3 Fatty acids, C12-18.
68002—-85—-7 ... Fatty acids, C14—22 and C16—22-unsatd.
68131-37-3 ... Syrups, hydrolyzed starch, dehydrated.
68188-81-8 Grease, poultry.
68308-36-1 Soybean meal.
68308-54-3 ... Glycerides, tallow mono-, di- and tri-, hydrogenated.
68334-00-9 ... Cottonseed oil, hydrogenated.
68334—-28-1 Fats and glyceridic oils, vegetable, hydrogenated.
68409-76—7 Bone meal, steamed.
68424-45-3 ... Fatty acids, linseed-oil.
68424-61-3 ... Glycerides, C16-18 and C18-unsatd. mono- and di-.
68425-17-2 Syrups, hydrolyzed starch, hydrogenated
68439-86-1 Bone, ash.
68442-69-3 ... Benzene, mono-C10-14-alkyl derivs.
68476-78-8 ... Molasses.
68514-27-2 Grease, catch basin.
68514-74-9 Palm oil, hydrogenated.
68525-87-1 ... Corn oil, hydrogenated.
68648-87-3 ... Benzene, C10-16-alkyl derivs.
68918-42-3 Soaps, stocks, soya.
68952-94-3 Soaps, stocks, vegetable-oil.
68956-68-3 ... Fats and glyceridic oils, vegetable.
68989-98-0 ... Fats and glyceridic oils, vegetable, residues.
73138-67-7 Lard, hydrogenated.
120962030 ...coovvvererereerreneeeene Canola oil.
129813-58-7 .... Benzene, mono-C10-13-alkyl derivs.
129813-59-8 .... Benzene, mono-C12—14-alkyl derivs.
129813-60-1 Benzene, mono-C14—16-alkyl derivs.

§711.8 Persons who must report.

Except as provided in §§ 711.9 and
711.10, the following persons are
subject to the requirements of this part.
Persons must determine whether they
must report under this section for each
chemical substance that they
manufacture (including import) at an
individual site.

(a) Persons subject to recurring

reporting—(1) For the 2012 submission
period, any person who manufactured

(including imported) for commercial
purposes 25,000 1b (11,340 kilogram
(kg)) or more of a chemical substance
described in § 711.5 at any single site
owned or controlled by that person
during the principal reporting year (i.e.,
calendar year 2011) is subject to
reporting.

(2) For the submission periods
subsequent to the 2012 submission
period, any person who manufactured
(including imported) for commercial

purposes 25,000 1b (11,340 kg) or more
of a chemical substance described in
§ 711.5 at any single site owned or
controlled by that person during any
calendar year since the last principal
reporting year (e.g., for the 2016
submission period, consider calendar
years 2012, 2013, 2014, and 2015, given
that 2011 was the last principal
reporting year).

(b) Exceptions. For the 2016
submission period and subsequent
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submission periods, any person who
manufactured (including imported) for
commercial purposes any chemical
substance that is the subject of a rule
proposed or promulgated under TSCA
section 5(a)(2), 5(b)(4), or 6, or is the
subject of an order in effect under TSCA
section 5(e) or 5(f), or is the subject of
relief that has been granted under a civil
action under TSCA section 5 or 7 is
subject to reporting as described in

§ 711.8(a), except that the applicable
production volume threshold is 2,500 lb
(1,134 kg).

§711.9 Persons not subject to this part.

A person described in § 711.8 is not
subject to the requirements of this part
if that person qualifies as a small
manufacturer as that term is defined in
40 CFR 704.3. Notwithstanding this
exclusion, a person who qualifies as a
small manufacturer is subject to this
part with respect to any chemical
substance that is the subject of a rule
proposed or promulgated under TSCA
section 4, 5(b)(4), or 6, or is the subject
of an order in effect under TSCA section
5(e), or is the subject of relief that has
been granted under a civil action under
TSCA section 5 or 7.

§711.10 Activities for which reporting is
not required.

A person described in § 711.8 is not
subject to the requirements of this part
with respect to any chemical substance
described in § 711.5 that the person
solely manufactured or imported under
the following circumstances:

(a) The person manufactured or
imported the chemical substance
described in § 711.5 solely in small
quantities for research and
development.

(b) The person imported the chemical
substance described in § 711.5 as part
of an article.

(c) The person manufactured the
chemical substance described in § 711.5
in a manner described in 40 CFR
720.30(g) or (h).

§711.15 Reporting information to EPA.

For the 2012 submission period, any
person who must report under this part,
as described in § 711.8, must submit the
information described in this section for
each chemical substance described in
§ 711.5 that the person manufactured
(including imported) for commercial
purposes in an amount of 25,000 1b
(11,340 kg) or more at any one site
during the principal reporting year (i.e.,
calendar year 2011). For the submission
periods subsequent to the 2012
submission period, any person who
must report under this part, as described
in § 711.8, must submit the information

described in this section for each
chemical substance described in § 711.5
that the person manufactured (including
imported) for commercial purposes in
an amount of 25,000 1b (11,340 kg) or
more (or in an amount of 2,500 1b (1,134
kg) or more for chemical substances
subject to the rules, orders, or actions
described in § 711.8(b)) at any one site
during any calendar year since the last
principal reporting year (e.g., for the
2016 submission period, consider
calendar years 2012, 2013, 2014, and
2015, because 2011 was the last
principal reporting year). The principal
reporting year for each submission
period is the previous calendar year
(e.g., the principal reporting year for the
2016 submission period is calendar year
2015). For all submission periods, a
separate report must be submitted for
each chemical substance at each site for
which the submitter is required to
report. A submitter of information under
this part must report information as
described in this section to the extent
that such information is known to or
reasonably ascertainable by that person.

(a) Reporting information to EPA. Any
person who reports information to EPA
must do so using the e-CDRweb
reporting tool provided by EPA at the
address set forth in § 711.35. The
submission must include all
information described in paragraph (b)
of this section. Persons must submit a
separate Form U for each site for which
the person is required to report. The e-
CDRweb reporting tool is described in
the instructions available from EPA at
the Web site set forth in § 711.35.

(b) Information to be reported. For the
2012 submission period, manufacturers
(including importers) of a reportable
chemical substance in an amount of
25,000 1b (11,340 kg) or more at a site
during the principal reporting year (i.e.,
2011) must report the information
described in paragraphs (b)(1), (b)(2),
and (b)(3) of this section. For the 2012
submission period, manufacturers
(including importers) of a reportable
chemical substance in an amount of
100,000 1b (45,359 kg) or more at a site
during the principal reporting year (i.e.,
2011) must additionally report the
information described in paragraph
(b)(4) of this section. For submission
periods subsequent to the 2012
submission period, the information
described in paragraphs (b)(1), (b)(2),
(b)(3), and (b)(4) of this section must be
reported for each chemical substance
manufactured (including imported) in
an amount of 25,000 1b (11,340 kg) or
more (or in an amount of 2,500 1b (1,134
kg) or more for chemical substances
subject to the rules, orders, or actions
described in § 711.8(b)) at any one site

during any calendar year since the last
principal reporting year. The
requirement to report information
described in paragraph (b)(4) of this
section is subject to exemption as
described in § 711.6.

(1) A certification statement signed
and dated by an authorized official of
the submitter company. The authorized
official must certify that the submitted
information has been completed in
compliance with the requirements of
this part and that the confidentiality
claims made on the Form U are true and
correct. The certification must be signed
and dated by the authorized official for
the submitter company, and provide
that person’s name, official title, and e-
mail address.

(2) Company and plant site
information. The following currently
correct company and plant site
information must be reported for each
site at which a reportable chemical
substance is manufactured (including
imported) above the applicable
production volume threshold, as
described in this section (see § 711.3 for
the “‘site” for importers):

(i) The U.S. parent company name,
address, and Dun and Bradstreet D-U-
N-S® (D&B) number. A submitter under
this part must obtain a D&B number for
the U.S. parent company if none exists.

(ii) The name of a person who will
serve as technical contact for the
submitter company, and who will be
able to answer questions about the
information submitted by the company
to EPA, the contact person’s full mailing
address, telephone number, and e-mail
address.

(iii) The name and full street address
of each site. A submitter under this part
must include the appropriate D&B
number for each plant site reported, and
the county or parish (or other
jurisdictional indicator) in which the
plant site is located. A submitter under
this part must obtain a D&B number for
the site reported if none exists.

(3) Chemical-specific information.
The following chemical-specific
information must be reported for each
reportable chemical substance
manufactured (including imported)
above the applicable production volume
threshold, as described in paragraph (b)
of this section:

(i) The specific, currently correct CA
Index name as used to list the chemical
substance on the TSCA Inventory and
the correct corresponding CASRN for
each reportable chemical substance at
each site. A submitter under this part
may use an EPA-designated TSCA
Accession Number for a chemical
substance in lieu of a CASRN when a
CASRN is not known to or reasonably
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ascertainable by the submitter.
Submitters who wish to report chemical
substances listed on the confidential
portion of the TSCA Inventory will need
to report the chemical substance using

a TSCA Accession Number.

In addition to reporting the number
itself, submitters must specify the type
of number they are reporting by
selecting from among the codes in Table
3 of this paragraph.

TABLE 3—CODES TO SPECIFY TYPE
OF CHEMICAL IDENTIFYING NUMBER

Code Number type
A TSCA Accession Number.
C o Chemical Abstracts Service Reg-

istry Number (CASRN).

(A) If an importer submitting a report
cannot provide the information
specified in § 711.15(b)(3)(i) because it
is unknown to the importer and claimed
as confidential by the supplier of the
chemical substance or mixture, the
importer must use e-CDRweb to ask the
supplier to provide the correct chemical
identity information directly to EPA in
a joint submission. Such request must
include instructions for submitting
chemical identity information
electronically, using e-CDRweb and
CDX (see § 711.35), and for clearly
referencing the importer’s submission.
Contact information for the supplier, a
trade name or other designation for the
chemical substance or mixture, and a
copy of the request to the supplier must
be included with the importer’s
submission respecting the chemical
substance.

(B) If a manufacturer submitting a
report cannot provide the information
specified in § 711.15(b)(3)(i) because
the reportable chemical substance is
manufactured using a reactant having a
specific chemical identity that is
unknown to the manufacturer and
claimed as confidential by its supplier,
the manufacturer must use e-CDRweb to
ask the supplier of the confidential
reactant to provide the correct chemical
identity of the confidential reactant
directly to EPA in a joint submission.
Such request must include instructions
for submitting chemical identity
information electronically using e-
CDRweb and CDX (see § 711.35), and for
clearly referencing the manufacturer’s
submission. Contact information for the
supplier, a trade name or other
designation for the chemical substance,
and a copy of the request to the supplier
must be included with the importer’s
submission respecting the chemical
substance.

(C) EPA will only accept joint
submissions that are submitted
electronically using e-CDRweb and CDX
(see § 711.35) and that clearly reference
the primary submission to which they
refer.

(ii) For the principal reporting year
only, a statement indicating, for each
reportable chemical substance at each
site, whether the chemical substance is
manufactured in the United States,
imported into the United States, or both
manufactured in the United States and
imported into the United States.

(iii) For the principal reporting year,
the total annual volume (in pounds) of
each reportable chemical substance
domestically manufactured or imported
at each site. The total annual
domestically manufactured volume (not
including imported volume) and the
total annual imported volume must be
separately reported. These amounts
must be reported to two significant
figures of accuracy. In addition, for the
2012 submission period only, the total
annual volume (domestically
manufactured plus imported volumes in
pounds) of each reportable chemical
substance at each site during calendar
year 2010. In addition, for submission
periods subsequent to the 2012
submission period, the total annual
volume (domestically manufactured
plus imported volumes in pounds) of
each reportable chemical substance at
each site for each complete calendar
year since the last principal reporting
year.

(iv) For the principal reporting year
only, the volume used on site and the
volume directly exported of each
reportable chemical substance
domestically manufactured or imported
at each site. These amounts must be
reported to two significant figures of
accuracy.

(v) For the principal reporting year
only, a designation indicating, for each
imported reportable chemical substance
at each site, whether the imported
chemical substance is physically
present at the reporting site.

(vi) For the principal reporting year
only, a designation indicating, for each
reportable chemical substance at each
site, whether the chemical substance is
being recycled, remanufactured,
reprocessed, reused, or otherwise used
for a commercial purpose instead of
being disposed of as a waste or included
in a waste stream.

(vii) For the principal reporting year
only, the total number of workers
reasonably likely to be exposed to each
reportable chemical substance at each
site. For each reportable chemical
substance at each site, the submitter
must select from among the ranges of

workers listed in Table 4 of this
paragraph and report the corresponding
code (i.e., W1 through Wa8):

TABLE 4—CODES FOR REPORTING
NUMBER OF WORKERS REASONABLY
LIKELY TO BE EXPOSED

Code Range

W1 ... Fewer than 10 workers.

w2 ... At least 10 but fewer than 25
workers.

W3 ........... At least 25 but fewer than 50
workers.

W4 ... At least 50 but fewer than 100
workers.

W5 ... At least 100 but fewer than 500
workers.

W6 ........... At least 500 but fewer than
1,000 workers.

W7 ... At least 1,000 but fewer than
10,000 workers.

W8 ... At least 10,000 workers.

(viii) For the principal reporting year
only, the maximum concentration,
measured by percentage of weight, of
each reportable chemical substance at
the time it is sent off-site from each site.
If the chemical substance is site-limited,
you must report the maximum
concentration, measured by percentage
of weight of the reportable chemical
substance at the time it is reacted on-site
to produce a different chemical
substance. This information must be
reported regardless of the physical
form(s) in which the chemical substance
is sent off-site/reacted on-site. For each
chemical substance at each site, select
the maximum concentration of the
chemical substance from among the
ranges listed in Table 5 of this
paragraph and report the corresponding
code (i.e., M1 through M5):

TABLE 5—CODES FOR REPORTING
MAXIMUM CONCENTRATION OF
CHEMICAL SUBSTANCE

Code Concentration range (% weight)

M1 ... Less than 1% by weight.

M2 At least 1 but less than 30% by
weight.

M3 ... At least 30 but less than 60% by
weight.

M4 ... At least 60 but less than 90% by
weight.

M5 ... At least 90% by weight.

(ix) For the principal reporting year
only, the physical form(s) of the
reportable chemical substance as it is
sent off-site from each site. If the
chemical substance is site-limited, you
must report the physical form(s) of the
reportable chemical substance at the
time it is reacted on-site to produce a
different chemical substance. For each
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chemical substance at each site, the
submitter must report as many physical
forms as applicable from among the
physical forms listed in this unit:

(A) Dry powder.

(B) Pellets or large crystals.

(C) Water- or solvent-wet solid.

(D) Other solid.
(E) Gas or vapor.
(F) Liquid.

(x) For the principal reporting year
only, submitters must report the
percentage, rounded off to the closest
10%, of total production volume of the
reportable chemical substance, reported
in response to paragraph (b)(3)(iii) of
this section, that is associated with each
physical form reported under paragraph
(b)(3)(ix) of this section.

(4) Chemical-specific information
related to processing and use. The
following chemical-specific information
must be reported for each reportable
chemical substance manufactured
(including imported) above the
applicable production volume
threshold, as described in this section.
Persons subject to paragraph (b)(4) of
this section must report the information
described in paragraphs (b)(4)(i) and
(b)(4)(ii) of this section for each
reportable chemical substance at sites
under their control and at sites that
receive a reportable chemical substance
from the submitter directly or indirectly

(including through a broker/distributor,
from a customer of the submitter, etc.).
Information reported in response to this
paragraph must be reported for the
principal reporting year only and only
to the extent that it is known to or
reasonably ascertainable by the
submitter. Information required to be
reported under this paragraph is limited
to domestic (i.e., within the customs
territory of the United States) processing
and use activities. If information
responsive to a given data requirement
under this paragraph, including
information in the form of an estimate,
is not known or reasonably
ascertainable, the submitter is not
required to respond to the requirement.
(i) Industrial processing and use
information—(A) A designation
indicating the type of industrial
processing or use operation(s) at each
site that receives a reportable chemical
substance from the submitter site
directly or indirectly (whether the
recipient site(s) are controlled by the
submitter site or not). For each chemical
substance, report the letters which
correspond to the appropriate
processing or use operation(s) listed in
Table 6 of this paragraph. A particular
designation may need to be reported
more than once, to the extent that a
submitter reports more than one sector
(under paragraph (b)(4)(i)(B) of this

section) that applies to a given
designation under this paragraph.

TABLE 6—CODES FOR REPORTING

TYPE OF INDUSTRIAL PROCESSING
OR USE OPERATION
Designation Operation
PC . Processing as a reactant.
PF s Processing—incorporation
into formulation, mixture,
or reaction product.
PA Processing—incorporation
into article.
PK Processing—repackaging.
Use—non-incorporative ac-
tivities.

(B) A code indicating the sector(s) that
best describe the industrial activities
associated with each industrial
processing or use operation reported
under paragraph (b)(4)(i)(A) of this
section. For each chemical substance,
report the code that corresponds to the
appropriate sector(s) listed in Table 7 of
this paragraph. A particular sector code
may need to be reported more than
once, to the extent that a submitter
reports more than one industrial
function code (under paragraph
(b)(4)(1)(C) of this section) that applies to
a given sector code under this
paragraph.

TABLE 7—CODES FOR REPORTING INDUSTRIAL SECTORS

Sector description

Utilities.

Agriculture, forestry, fishing, and hunting.
Oil and gas drilling, extraction, and support activities.
Mining (except oil and gas) and support activities.

Construction.

Food, beverage, and tobacco product manufacturing.
Textiles, apparel, and leather manufacturing.

Wood product manufacturing.

Paper manufacturing.

Printing and related support activities.

Petroleum refineries.

Asphalt paving, roofing, and coating materials manufacturing.
Petroleum lubricating oil and grease manufacturing.
All other petroleum and coal products manufacturing.
Petrochemical manufacturing.

Industrial gas manufacturing.

Synthetic dye and pigment manufacturing.

Carbon black manufacturing.

All other basic inorganic chemical manufacturing.
Cyclic crude and intermediate manufacturing.

All other basic organic chemical manufacturing.
Plastics material and resin manufacturing.

Synthetic rubber manufacturing.

Organic fiber manufacturing.

Pesticide, fertilizer, and other agricultural chemical manufacturing.
Pharmaceutical and medicine manufacturing.
Paint and coating manufacturing.

Adhesive manufacturing.

Soap, cleaning compound, and toilet preparation manufacturing.
Printing ink manufacturing.

Explosives manufacturing.

Custom compounding of purchased resins.
Photographic film, paper, plate, and chemical manufacturing.
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TABLE 7—CODES FOR REPORTING INDUSTRIAL SECTORS—Continued

Sector description

All other chemical product and preparation manufacturing.

Plastics product manufacturing.

Rubber product manufacturing.

Non-metallic mineral product manufacturing (includes cement, clay, concrete, glass, gypsum, lime, and
other non-metallic mineral product manufacturing).

Primary metal manufacturing.

Fabricated metal product manufacturing.

Machinery manufacturing.

Computer and electronic product manufacturing.

Electrical equipment, appliance, and component manufacturing.

Transportation equipment manufacturing.

Furniture and related product manufacturing.

Miscellaneous manufacturing.

Wholesale and retail trade.

Services.

Other (requires additional information).

(C) For each sector reported under processing or use operation/sector chemical substance that cumulatively
paragraph (b)(4)(i)(B) of this section, combination (under paragraphs represent the largest percentage of the
code(s) from Table 8 of this paragraph (b)(4)(i)(A) and (b)(4)(i)(B) of this submitter’s production volume for that
must be selected to designate the section) that applies to a given chemical substance, measured by
industrial function category(ies) that industrial function category under this  weight. If none of the listed industrial
best represents the specific manner in paragraph. If more than 10 unique function categories accurately describes
which the chemical substance is used. combinations of industrial processing or 5 5 of a chemical substance, the
A particular industrial function category use operations/sector/industrial category “Other” may be used, and must
may need to be reported more than function categories apply to a chemical ;) 174954 des cription of the us’e
once, to the extent that a submitter substance, submitters need only report ‘

reports more than one industrial

the 10 unique combinations for the

TABLE 8—CODES FOR REPORTING INDUSTRIAL FUNCTION CATEGORIES

Category

Abrasives.

Adhesives and sealant chemicals.
Adsorbents and absorbents.

Agricultural chemicals (non-pesticidal).
Anti-adhesive agents.

Bleaching agents.

Corrosion inhibitors and anti-scaling agents.
Dyes.

Fillers.

Finishing agents.

Flame retardants.

Fuels and fuel additives.

Functional fluids (closed systems).
Functional fluids (open systems).
Intermediates.

lon exchange agents.

Lubricants and lubricant additives.

Odor agents.

Oxidizing/reducing agents.

Photosensitive chemicals.

Pigments.

Plasticizers.

Plating agents and surface treating agents.
Process regulators.

Processing aids, specific to petroleum production.
Processing aids, not otherwise listed.
Propellants and blowing agents.

Solids separation agents.

Solvents (for cleaning or degreasing).
Solvents (which become part of product formulation or mixture).
Surface active agents.

Viscosity adjustors.

Laboratory chemicals.

Paint additives and coating additives not described by other categories.
Other (specify).
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(D) The estimated percentage,
rounded off to the closest 10%, of total
production volume of the reportable
chemical substance associated with
each combination of industrial
processing or use operation, sector, and
industrial function category. Where a
particular combination of industrial
processing or use operation, sector, and
industrial function category accounts for
less than 5% of the submitter’s site’s
total production volume of a reportable
chemical substance, the percentage
must not be rounded off to 0% if the
production volume attributable to that
industrial processing or use operation,
sector, and industrial function category
combination is 25,000 Ib (11,340 kg) or
more during the reporting year. Instead,
in such a case, submitters must report
the percentage, rounded off to the
closest 1%, of the submitter’s site’s total
production volume of the reportable
chemical substance associated with the
particular combination of industrial
processing or use operation, sector, and
industrial function category.

(E) For each combination of industrial
processing or use operation, sector, and
industrial function category, the
submitter must estimate the number of

sites at which each reportable chemical
substance is processed or used. For each
combination associated with each
chemical substance, the submitter must
select from among the ranges of sites
listed in Table 9 of this paragraph and
report the corresponding code (i.e., S1
through S7):

TABLE 9—CODES FOR REPORTING
NUMBERS OF SITES

Code Range

S1 . Fewer than 10 sites.

S2 s At least 10 but fewer than 25
sites.

S3 s At least 25 but fewer than 100
sites.

S4 ... At least 100 but fewer than 250
sites.

S5 s At least 250 but fewer than
1,000 sites.

S6 e At least 1,000 but fewer than
10,000 sites.

YA At least 10,000 sites.

(F) For each combination of industrial
processing or use operation, sector, and
industrial function category, the
submitter must estimate the number of
workers reasonably likely to be exposed
to each reportable chemical substance.

For each combination associated with
each chemical substance, the submitter
must select from among the worker
ranges listed in paragraph (b)(3)(ii) of
this section and report the
corresponding code (i.e., W1 though
wa).

(i) Consumer and commercial use
information—(A) Using the codes listed
in Table 10 of this paragraph, submitters
must designate the consumer and
commercial product category or
categories that best describe the
consumer and commercial products in
which each reportable chemical
substance is used (whether the recipient
site(s) are controlled by the submitter
site or not). If more than 10 codes apply
to a chemical substance, submitters
need only report the 10 codes for the
chemical substance that cumulatively
represent the largest percentage of the
submitter’s production volume for that
chemical, measured by weight. If none
of the listed consumer and commercial
product categories accurately describes
the consumer and commercial products
in which each reportable chemical
substance is used, the category ““Other”
may be used, and must include a
description of the use.

TABLE 10—CODES FOR REPORTING CONSUMER AND COMMERCIAL PRODUCT CATEGORIES

Code

Category

Chemical Substances in Furnishing, Cleaning, Treatment Care Products

Floor coverings.

Foam seating and bedding products.

Furniture and furnishings not covered elsewhere.
Fabric, textile, and leather products not covered elsewhere.
Cleaning and furnishing care products.
Laundry and dishwashing products.
Water treatment products.

Personal care products.

Air care products.

Apparel and footwear care products.

Chemical Substances in Construction, Paint, Electrical, and Metal Products

Adhesives and sealants.
Paints and coatings.
Building/construction materials—wood and engineered wood products.
Building/construction materials not covered elsewhere.
Electrical and electronic products.

Metal products not covered elsewhere.

Batteries.

Chemical Substances in Packaging, Paper, Plastic, Toys, Hobby Products

Food packaging.

Paper products.

Plastic and rubber products not covered elsewhere.
Toys, playground, and sporting equipment.

Arts, crafts, and hobby materials.

Ink, toner, and colorant products.

Photographic supplies, film, and photochemicals.

Chemical Substances in Automotive, Fuel, Agriculture, Outdoor Use Products

Automotive care products.
Lubricants and greases.
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TABLE 10—CODES FOR REPORTING CONSUMER AND COMMERCIAL PRODUCT CATEGORIES—Continued

Code

Category

Anti-freeze and de-icing products.
Fuels and related products.
Explosive materials.

Agricultural products (non-pesticidal).
Lawn and garden care products.

Chemical Substances in Products not Described by Other Codes

Non-TSCA use.
Other (specify).

(B) An indication, within each
consumer and commercial product
category reported under paragraph
(b)(4)(i1)(A) of this section, whether the
use is a consumer or a commercial use.

(C) Submitters must determine,
within each consumer and commercial
product category reported under
paragraph (b)(4)(ii)(A) of this section,
whether any amount of each reportable
chemical substance manufactured
(including imported) by the submitter is
present in (for example, a plasticizer
chemical substance used to make
pacifiers) or on (for example, as a
component in the paint on a toy) any
consumer products intended for use by
children age 14 or younger, regardless of
the concentration of the chemical
substance remaining in or on the
product. Submitters must select from
the following options: The chemical
substance is used in or on any consumer
products intended for use by children,
the chemical substance is not used in or
on any consumer products intended for
use by children, or information as to
whether the chemical substance is used
in or on any consumer products
intended for use by children is not
known to or reasonably ascertainable by
the submitter.

(D) The estimated percentage,
rounded off to the closest 10%, of the
submitter’s site’s total production
volume of the reportable chemical
substance associated with each
consumer and commercial product
category. Where a particular consumer
and commercial product category
accounts for less than 5% of the total
production volume of a reportable
chemical substance, the percentage
must not be rounded off to 0% if the
production volume attributable to that
commercial and consumer product
category is 25,000 lb (11,340 kg) or more
during the reporting year. Instead, in
such a case, submitters must report the
percentage, rounded off to the closest
1%, of the submitter’s site’s total
production volume of the reportable
chemical substance associated with the

particular consumer and commercial
product category.

(E) Where the reportable chemical
substance is used in consumer or
commercial products, the estimated
typical maximum concentration,
measured by weight, of the chemical
substance in each consumer and
commercial product category reported
under paragraph (b)(4)(ii)(A) of this
section. For each chemical substance in
each commercial and consumer product
category reported under paragraph
(b)(4)(ii)(A) of this section, submitters
must select from among the ranges of
concentrations listed in Table 5 in
paragraph (b)(3)(viii) of this section and
report the corresponding code (i.e., M1
through M5).

(F) Where the reportable chemical
substance is used in a commercial
product, the submitter must estimate the
number of commercial workers
reasonably likely to be exposed to each
reportable chemical substance. For each
combination associated with each
substance, the submitter must select
from among the worker ranges listed in
Table 4 in paragraph (b)(3)(vii) of this
section and report the corresponding
code (i.e., W1 though W8).

§711.20 When to report.

All information reported to EPA in
response to the requirements of this part
must be submitted during an applicable
submission period. For the 2012 IUR,
the submission period is from February
1, 2012 to June 30, 2012. Subsequent
recurring submission periods are from
June 1 to September 30 at 4-year
intervals, beginning in 2016. In each
submission period, any person
described in § 711.8 must report as
described in this part.

§711.22 Duplicative reporting.

(a) With regard to TSCA section 8(a)
rules. Any person subject to the
requirements of this part who
previously has complied with reporting
requirements of a rule under TSCA
section 8(a) by submitting the
information described in § 711.15 for a

chemical substance described in § 711.5
to EPA, and has done so within 1 year
of the start of a submission period
described in § 711.20, is not required to
report again on the manufacture of that
chemical substance at that site during
that submission period.

(b) With regard to importers. This part
requires that only one report be
submitted on each import transaction
involving a chemical substance
described in § 711.5. When two or more
persons are involved in a particular
import transaction and each person
meets the Agency’s definition of
“importer” as set forth in 40 CFR 704.3,
they may determine among themselves
who should submit the required report;
if no report is submitted as required
under this part, EPA will hold each
such person liable for failure to report.

(c) Toll manufacturers and persons
contracting with a toll manufacturer.
This part requires that only one report
per site be submitted on each chemical
substance described in § 711.5. When a
company contracts with a toll
manufacturer to manufacture a chemical
substance, and each party meets the
Agency’s definition of “manufacturer”
as set forth in § 711.3, they may
determine among themselves who
should submit the required report for
that site. However, both the contracting
company and the toll manufacturer are
liable if no report is made.

§711.25 Recordkeeping requirements.

Each person who is subject to the
reporting requirements of this part must
retain records that document any
information reported to EPA. Records
relevant to reporting during a
submission period must be retained for
a period of 5 years beginning on the last
day of the submission period.
Submitters are encouraged to retain
their records longer than 5 years to
ensure that past records are available as
a reference when new submissions are
being generated.
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§711.30 Confidentiality claims.

(a) Confidentiality claims. Any person
submitting information under this part
may assert a business confidentiality
claim for the information at the time it
is submitted. Any such confidentiality
claims must be made at the time the
information is submitted.
Confidentiality claims cannot be made
when a response is left blank or
designated as not known or reasonably
ascertainable. These claims will apply
only to the information submitted with
the claim. New confidentiality claims, if
appropriate, must be asserted with
regard to information submitted during
a different submission period. Guidance
for asserting confidentiality claims is
provided in the instructions identified
in § 711.35. Information claimed as
confidential in accordance with this
section will be treated and disclosed in
accordance with the procedures in 40
CFR part 2.

(b) Chemical identity. A person may
assert a claim of confidentiality for the
chemical identity of a specific chemical
substance only if the identity of that
chemical substance is treated as
confidential in the Master Inventory File
as of the time the report is submitted for
that chemical substance under this part.
The following steps must be taken to
assert a claim of confidentiality for the
identity of a reportable chemical
substance:

(1) The submitter must submit with
the report detailed written answers to
the following questions signed and
dated by an authorized official.

(i) What harmful effects to your
competitive position, if any, or to your
supplier’s competitive position, do you
think would result from the identity of
the chemical substance being disclosed
in connection with reporting under this
part? How could a competitor use such
information? Would the effects of
disclosure be substantial? What is the
causal relationship between the
disclosure and the harmful effects?

(ii) How long should confidential
treatment be given? Until a specific
date, the occurrence of a specific event,
or permanently? Why?

(iii) Has the chemical substance been
patented? If so, have you granted
licenses to others with respect to the
patent as it applies to the chemical
substance? If the chemical substance has
been patented and therefore disclosed
through the patent, why should it be
treated as confidential?

(iv) Has the identity of the chemical
substance been kept confidential to the
extent that your competitors do not
know it is being manufactured or
imported for a commercial purpose by
anyone?

(v) Is the fact that the chemical
substance is being manufactured
(including imported) for a commercial
purpose available to the public, for
example in technical journals, libraries,
or State, local, or Federal agency public
files?

(vi) What measures have been taken to
prevent undesired disclosure of the fact
that the chemical substance is being
manufactured (including imported) for a
commercial purpose?

(vii) To what extent has the fact that
this chemical substance is manufactured
(including imported) for commercial
purposes been revealed to others? What
precautions have been taken regarding
these disclosures? Have there been
public disclosures or disclosures to
competitors?

(viii) Does this particular chemical
substance leave the site of manufacture
(including import) in any form, e.g., as
product, effluent, emission? If so, what
measures have been taken to guard
against the discovery of its identity?

(ix) If the chemical substance leaves
the site in a product that is available to
the public or your competitors, can the
chemical substance be identified by
analysis of the product?

(x) For what purpose do you
manufacture (including import) the
chemical substance?

(xi) Has EPA, another Federal agency,
or any Federal court made any pertinent
confidentiality determinations regarding
this chemical substance? If so, please
attach copies of such determinations.

(2) If any of the information contained
in the answers to the questions listed in
paragraph (b)(1) of this section is
asserted to contain confidential business
information (CBI), the submitter must
clearly identify the information that is
claimed confidential by marking the
specific information on each page with
a label such as “‘confidential business
information,” “‘proprietary,” or “trade
secret.”

(c) Site identity. A submitter may
assert a claim of confidentiality for a site
only if the linkage of the site with a
reportable chemical substance is
confidential and not publicly available.
The following steps must be taken to
assert a claim of confidentiality for a site
identity:

(1) The submitter must submit with
the report detailed written answers to
the following questions signed and
dated by an authorized official:

(i) Has site information been linked
with a chemical identity in any other
Federal, State, or local reporting
scheme? For example, is the chemical
identity linked to a facility in a filing
under the Emergency Planning and
Community Right-to-Know Act (EPCRA)

section 311, namely through a Material
Safety Data Sheet (MSDS)? If so, identify
all such schemes. Was the linkage
claimed as confidential in any of these
instances?

(ii) What harmful effect, if any, to
your competitive position do you think
would result from the identity of the site
and the chemical substance being
disclosed in connection with reporting
under this part? How could a competitor
use such information? Would the effects
of disclosure be substantial? What is the
causal relationship between the
disclosure and the harmful effects?

(2) If any of the information contained
in the answers to the questions listed in
paragraph (c)(1) of this section is
asserted to contain CBI, the submitter
must clearly identify the information
that is claimed confidential by marking
the specific information on each page
with a label such as “confidential
business information,” “proprietary,” or
“trade secret.”

(d) Processing and use information. A
submitter may assert a claim of
confidentiality for each data element
required by § 711.15(b)(4) only if the
linkage of the information with a
reportable chemical substance is
confidential and not publicly available.
The following steps must be taken to
assert a claim of confidentiality for each
data element, individually, required by
§711.15(b)(4):

(1) The submitter must submit with
the report detailed written answers to
the following questions signed and
dated by an authorized official:

(i) Is the identified use of this
chemical substance publicly known?
For example, is information on the use
available in advertisements or other
marketing materials, professional
journals or other similar materials, or in
non-confidential mandatory or
voluntary government filings or
publications? Has your company ever
provided use information on the
chemical substance that was not
claimed as confidential?

(ii) What harmful effect, if any, to
your competitive position or to your
customer’s competitive position do you
think would result from the information
reported as required by § 711.15(b)(4)
and the chemical substance being
disclosed in connection with reporting
under this part? How could a competitor
use such information? Would the effects
of disclosure be substantial? What is the
causal relationship between the
disclosure and the substantial harmful
effects?

(2) If any of the information contained
in the answers to the questions listed in
paragraph (d)(1) of this section is
asserted to contain CBI, the submitter
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must clearly identify the information
that is claimed confidential by marking
the specific information on each page
with a label such as “confidential
business information,” “proprietary,” or
“trade secret.”

(e) No claim of confidentiality. If no
claim of confidentiality is indicated on
Form U submitted to EPA under this
part; if Form U lacks the certification
required by § 711.15(b)(1); if
confidentiality claim substantiation
required under paragraphs (b), (c), and
(d) of this section is not submitted with
Form U; or if the identity of a chemical
substance listed on the non-confidential
portion of the Master Inventory File is
claimed as confidential, EPA may make
the information available to the public
without further notice to the submitter.

§711.35 Electronic filing.

(a) You must use e-CDRweb to
complete and submit Form U (EPA
Form 7740-8). Submissions may only be
made as set forth in this section.

(b) Submissions must be sent
electronically to EPA via CDX.

(c) Access e-CDRweb and
instructions, as follows:

(1) By Web site. Go to the EPA
Inventory Update Reporting Internet
homepage at http://www.epa.gov/iur
and follow the appropriate links.

(2) By phone or e-mail. Contact the
EPA TSCA Hotline at (202) 554—1404 or
TSCA-Hotline@epa.gov for a CD-ROM
containing the instructions.

[FR Doc. C1-2011-19922 Filed 9-2—11; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 414

[CMS—-3248-F]

RIN 0938-AR00

Medicare Program; Changes to the

Electronic Prescribing (eRx) Incentive
Program

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule.

SUMMARY: This final rule modifies the
electronic prescribing (eRx) quality
measure used for certain reporting
periods in calendar year (CY) 2011;
provides additional significant hardship
exemption categories for eligible
professionals and group practices to
request an exemption during 2011 for

the 2012 eRx payment adjustment due
to a significant hardship; and extends
the deadline for submitting requests for
consideration for the two significant
hardship exemption categories for the
2012 eRx payment adjustment that were
finalized in the CY 2011 Medicare
Physician Fee Schedule final rule with
comment period.
DATES: Effective Date: These regulations
are effective on October 6, 2011.
Deadline for Submission of Hardship
Exemption Requests for the 2012 eRx
Payment Adjustment: Hardship
exemption requests for the 2012 eRx
payment must be received by November
1, 2011.

FOR FURTHER INFORMATION CONTACT:
Christine Estella, (410) 786—0485.
SUPPLEMENTARY INFORMATION:

I. Background

Section 132 of the Medicare
Improvements for Patients and
Providers Act of 2008 (MIPPA), Public
Law 110-275, authorized the Secretary
to establish a program to encourage the
adoption and use of eRx technology.
Implemented in 2009, the program
offers a combination of financial
incentives and payment adjustments to
eligible professionals, which are defined
under section 1848(k)(3)(B) of the Social
Security Act (the Act). We understand
that the term “‘eligible professional” is
used in multiple CMS programs.
However, for the purpose of this final
rule, the eligible professionals to whom
we refer are only those professionals
eligible to participate in the eRx
Incentive Program unless we specify
otherwise. For more information on
which professionals are eligible to
participate in the eRx Incentive
Program, we refer readers to the Eligible
Professionals page of the eRx Incentive
Program section of the CMS Web site at:
http://www.cms.gov/ERxIncentive/05
Eligible % 20Professionals.
asp#TopOfPage. Under section
1848(m)(2) of the Act, an eligible
professional (or group practice
participating in the eRx group practice
reporting option (GPRO)) who is a
successful electronic prescriber during
2011 can qualify for an incentive
payment equal to 1.0 percent of the
Secretary’s estimate of Medicare Part B
Physician Fee Schedule (PFS) allowed
charges for covered professional
services furnished by the eligible
professional (or group practice) during
the 2011 reporting period.

In accordance with section
1848(a)(5)(A) of the Act, a PFS payment
adjustment will begin in 2012 for those
eligible professionals and group
practices who are not successful

electronic prescribers and will increase
each year through 2014. Specifically,
under 42 CFR 414.92(c)(2), for covered
professional services furnished by an
eligible professional during 2012, 2013,
and 2014, if an eligible professional (or
in the case of a group practice, the group
practice) is not a successful electronic
prescriber (as specified by CMS for
purposes of the payment adjustment) for
an applicable reporting period (as
specified by CMS), then the PFS amount
for such services furnished by such
professional (or group practice) during
the year shall be equal to the applicable
percent (99 percent for 2012, 98.5
percent for 2013, and 98 percent for
2014) of the PFS amount that would
otherwise apply. For each year of the
program thus far, we have established
program requirements for the eRx
Incentive Program in the annual
Medicare PFS rulemaking, including the
applicable reporting period(s) for the
year and how an eligible professional
can become a successful electronic
prescriber for the year. For example, we
finalized the program requirements for
qualifying for 2009 and 2010 eRx
incentive payments in the CY 2009 and
2010 PFS final rules with comment
period (73 FR 69847 through 69852 and
74 FR 61849 through 61861),
respectively. In the November 29, 2010
Federal Register (75 FR 73551 through
73556), we published the CY 2011 PFS
final rule with comment period, which
set forth the requirements for qualifying
for a CY 2011 incentive payment, as
well as the requirements for the 2012
and 2013 eRx payment adjustments.

Following the publication of the CY
2011 PFS final rule with comment
period, we have received a number of
inquiries from stakeholders regarding
the eRx Incentive Program. Many
stakeholders voiced concerns about
differences between the requirements
under the eRx Incentive Program and
the Medicare Electronic Health Record
(EHR) Incentive Program, which also
requires, among other things, eligible
professionals to satisfy an electronic
prescribing objective and measure to be
considered a meaningful user of
Certified EHR Technology (“eligible
professional” is defined at 42 CFR
495.100 for purposes of the Medicare
EHR Incentive Program). (For more
information regarding the EHR Incentive
Program see the final rule published in
the Federal Register on July 28, 2010;
75 FR 44314 through 44588.) While
Medicare eligible professionals and
group practices cannot earn an incentive
under both the eRx Incentive Program
and the EHR Incentive Program for the
same year, eligible professionals will be


http://www.cms.gov/ERxIncentive/05_Eligible%20Professionals.asp#TopOfPage
http://www.cms.gov/ERxIncentive/05_Eligible%20Professionals.asp#TopOfPage
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subject to an eRx payment adjustment if
they do not meet the requirements
under the eRx Incentive Program,
regardless of whether the eligible
professional participates in and earns an
incentive under the Medicare EHR
Incentive Program.

Stakeholders claim that the
requirements under both programs are
administratively confusing,
cumbersome, and unnecessarily
duplicative. On February 17, 2011, the
Government Accountability Office
(GAO) also published a report which
indicated that CMS should address the
inconsistencies between the eRx
Incentive Program and the EHR
Incentive Program (GAO-11-159,
“Electronic Prescribing: CMS Should
Address Inconsistencies in Its Two
Incentive Programs That Encourage the
Use of Health Information Technology,”
available at http://www.gao.gov/
products/GAO-11-159).

As a result of the concerns noted
previously and in accordance with
Executive Order 13563 (entitled
“Improving Regulation and Regulatory
Review” and released January 18, 2011),
which directs government agencies to
identify and reduce redundant,
inconsistent, or overlapping regulatory
requirements and, among other things,
identify and consider regulatory
approaches that reduce burden and
maintain flexibility of choice when
possible, we subsequently proposed to
make changes to the eRx Incentive
Program in a proposed rule that
appeared in the June 1, 2011 Federal
Register (76 FR 31547) entitled
“Medicare Program; Proposed Changes
to the Electronic Prescribing (ERx)
Incentive Program” (hereinafter referred
to as the June 2011 proposed rule). As
described further in sections II.A and
IL.B of this final rule, in that proposed
rule we specifically proposed to modify
the 2011 eRx quality measure (that is,
the eRx quality measure used for certain
reporting periods in CY 2011) and to
create additional significant hardship
exemption categories for the 2012 eRx
payment adjustment.

II. Summary of the Proposed Rule and
Analysis of and Responses to Public
Comments

In this section of the final rule, we
summarize our proposals, public
comments, and our responses. We
received over 404 public comments on
the proposed rule. Approximately 39
comments were from groups
representing eligible professionals, such
as academic institutions, government
agencies, and professional societies. The
remaining comments were from

individual physicians and private
citizens.

We received numerous comments that
were not related to our proposal to
modify the 2011 eRx quality measure or
the proposals for additional significant
hardship exemption categories for the
2012 eRx payment adjustment. While
we appreciate the commenters’
feedback, these comments are outside
the scope of the issues addressed in this
final rule. This final rule addresses our
proposals to modify the 2011 eRx
quality measure and establish additional
significant hardship exemption
categories related to the 2012 eRx
payment adjustment. We will take these
comments into consideration for future
eRx Incentive Program years.

A. Modification of the CY 2011
Electronic Prescribing Quality Measure

In the CY 2011 PFS final rule with
comment period entitled “Medicare
Program; Payment Policies Under the
Physicians Fee Schedule and Other
Revisions to Part B for CY 2011” (75 FR
73553 through 76566), we finalized an
eRx quality measure that would be used
during the reporting periods in 2011 to
determine whether an eligible
professional is a successful electronic
prescriber under the eRx Incentive
Program for the 2011 eRx incentive as
well as for the 2012 and 2013 eRx
payment adjustments. The measure that
we adopted for reporting in 2011 (which
is the same measure that was adopted
for the 2010 eRx Incentive Program) is
described as a measure that documents
whether an eligible professional or
group practice has adopted a
“qualified” electronic prescribing
system.

A qualified electronic prescribing
system is a system that is capable of
performing the following four specific
functionalities:

¢ Generate a complete active
medication list incorporating electronic
data received from applicable
pharmacies and pharmacy benefit
managers (PBMs), if available.

o Allow eligible professionals to
select medications, print prescriptions,
electronically transmit prescriptions,
and conduct alerts (that is, written or
acoustic signals to warn the prescriber
of possible undesirable or unsafe
situations including potentially
inappropriate doses or routes of
administration of a drug, drug-drug
interactions, allergy concerns, or
warnings and cautions) and this
functionality must be enabled.

¢ Provide information related to
lower cost therapeutically appropriate
alternatives (if any) (that is, the ability
of an electronic prescribing system to

receive tiered formulary information, if
available, would again suffice for this
requirement for 2011 and until this
function is more widely available in the
marketplace).

¢ Provide information on formulary
or tiered formulary medications, patient
eligibility, and authorization
requirements received electronically
from the patient’s drug plan (if
available).

In addition, to being a qualified
electronic prescribing system under the
eRx Incentive Program, electronic
systems must convey the information
above using the standards currently in
effect for the Part D eRx program,
including certain National Council for
Prescription Drug Programs’ (NCPDP)
standards. (To view the current eRx
quality measure specifications, we refer
readers to the “2011 eRx Measure
Specifications, Release Notes, and
Claims-Based Reporting Principles”
download found on the E-Prescribing
Measure page of the eRx Incentive
Program section of the CMS Web site at:
http://www.cms.gov/ERxIncentive/06 E-
Prescribing Measure.asp#TopOfPage.)

The technological requirements for
electronic prescribing in the EHR
Incentive Program are similar to the
technological requirements for the eRx
Incentive Program. Under the EHR
Incentive Program, eligible professionals
are required to adopt Certified EHR
Technology, which must include the
capability to perform certain electronic
prescribing functions that are similar to
those required for the eRx Incentive
Program. Certified EHR Technology
must be tested and certified by a
certification body authorized by the
National Coordinator for Health
Information Technology (at the present
time, these bodies are the Office of the
National Coordinator for Health
Information Technology (ONC)-
Authorized Testing and Certification
Bodies (ONC—ATCBs)). This means that
eligible professionals participating in
the EHR Incentive Program can rely on
a third party certification body to ensure
that the vendor’s EHR technology
includes certain technical capabilities.
EHR technology is certified as a
“Complete EHR” or an “EHR module,”
as those terms are defined at 45 CFR
170.102. A Complete EHR is EHR
technology that has been developed to
meet, at a minimum, all applicable
certification criteria adopted by the
Secretary. An EHR Module is any
service, component, or combination
thereof that can meet the requirements
of at least one certification criterion
adopted by the Secretary.

In contrast, the eRx Incentive Program
does not require certification of the
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system used for eRx. Thus, eligible
professionals or group practices are
generally required to rely on
information that they obtain from the
vendors of the systems and
demonstration of the functionalities of
the system, to determine if the system
meets the required standard. We believe
that the electronic prescribing
capabilities of Certified EHR
Technology are sufficiently similar in
nature (and in fact, would more than
likely be capable of performing all of the
required functionalities) and would be
appropriate for purposes of the eRx
Incentive Program. Among other
requirements, Certified EHR Technology
must be able to electronically generate
and transmit prescriptions and
prescription-related information in
accordance with certain standards, some
of which have been adopted for
purposes of electronic prescribing under
Part D. Similar to the required
functionalities of a qualified electronic
prescribing system, Certified EHR
Technology also must be able to check
for drug-drug interactions and check
whether drugs are in a formulary or a
preferred drug list, although the
certification criteria do not specify any
standards for the performance of those
functions. We believe that it is
acceptable that not all of the Part D eRx
standards are required for Certified EHR
Technology in light of our desire to
better align the requirements of the eRx
and the Medicare EHR Incentive
Program and potentially reduce
unnecessary investment in multiple
technologies for purposes of meeting the
requirements for each program.
Furthermore, to the extent that an
eligible professional uses Certified EHR
Technology to electronically prescribe
under Part D, he or she would still be
required to comply with the Part D
standards to do so.

In addition, we believe it is important
to provide more certainty to eligible
professionals (including those in group
practices) that may be participating in
both the EHR Incentive Program and the
eRx Incentive Program with regard to
purchasing systems for use under these
programs, and to encourage adoption of
Certified EHR Technology. Accordingly,
in the proposed rule (76 FR 31549), we
proposed changes to the eRx quality
measure reported in 2011 for purposes
of reporting for the 2011 eRx incentive
and the 2013 eRx payment adjustment
(the “2011 eRx quality measure”) in
accordance with section 1848(k)(2)(C) of
the Act. This section of the Act requires
the eRx measure to be endorsed by the
entity with a contract with the Secretary
under section 1890(a) of the Act

(currently, that entity is the National
Quality Forum (NQF)) except for in the
case of a specified area or medical topic
determined appropriate by the Secretary
for which a feasible and practical
measure has not been endorsed by the
NQF. This 2011 eRx measure, as it is
written prior to the changes to the eRx
measure we are finalizing in this final
rule, is currently NQF-endorsed.

In the June 2011 proposed rule (76 FR
31549), we proposed to revise the
description statement for the 2011 eRx
measure that we adopted for reporting
in 2011 for purposes of the 2011 eRx
incentive and the 2013 eRx payment
adjustment. Currently, the description
statement indicates that the measure
documents whether an eligible
professional or group practice has
adopted a “qualified” electronic
prescribing system that performs the
four functionalities previously
discussed. We proposed to revise this
description statement to indicate that
the measure documents whether an
eligible professional or group practice
has adopted a “qualified” electronic
prescribing system that performs the
four functionalities previously
discussed oris Certified EHR
Technology as defined at 42 CFR 495.4
and 45 CFR 170.102.

In accordance with section
1848(m)(3)(B)(v) of the Act, which
requires the Secretary, to the extent
practicable, to ensure that eligible
professionals utilize electronic
prescribing systems in compliance with
standards established for such systems
pursuant to the Part D eRx Program
under section 1860D—4(e) of the Act, in
the June 2011 proposed rule (76 FR
31549), we also proposed that, for
purposes of the 2011 eRx measure,
Certified EHR Technology is required to
comply with at least one of the Part D
standards for the electronic
transmission of prescriptions at 42 CFR
423.160(b)(2)(ii) (that is, NCPDP SCRIPT
Version 8.1 and NCPDP SCRIPT Version
10.6). This requirement is consistent
with the ONC certification requirements
at 45 CFR 170.304(b) and 170.205(b)(1)
and (2). We received no comments
regarding our proposal to require that
Certified EHR Technology comply with
the Part D standards for the electronic
transmission of prescriptions at 42 CFR
423.160(b)(2)(ii). Therefore, for the
reasons we stated previously, we are
finalizing this requirement.

Below we discuss comments
regarding our proposal to change the
description statement and what
constitutes a “qualified” electronic
prescribing system under the 2011 eRx
quality measure.

Comment: Several commenters
supported our proposal to modify the
2011 eRx measure to allow for use of
Certified EHR Technology, and did not
offer any other suggestions to modify
the 2011 eRx measure.

Response: We appreciate the
commenter’s supportive comments and
are finalizing this proposal.

Comment: One commenter asked us
to reinstate G-codes G8445 and G8446,
which were G-codes used in the eRx
Incentive Program under previous
program years that indicate actions
other than the generation of an
electronic prescription.

Response: Our intention for 2011 is to
focus on the reporting of actual
electronic prescribing events. G-code
(G8445 indicates that, although an
eligible professional has an electronic
prescribing system, no prescriptions
were generated during the denominator-
eligible encounter. G-code G8446
indicates that, although an eligible
professional has access to an electronic
prescribing system, a prescription was
not generated electronically during the
encounter because, due to State or
Federal law or regulation, such as a
prescription could not be generated
electronically. These two G-codes do
not indicate the use of an electronic
prescribing system to generate a
prescription. Since it is our desire to
concentrate solely on the reporting of
actual prescribing events, we are not
allowing for the use of G8445 or G8446
for reporting for the 2011 eRx incentive
and the 2013 eRx payment adjustment.

Comment: Some commenters
expressed concern over not being able to
report the eRx measure in instances
where, although an electronic
prescription was generated, eligible
professionals could not appropriately
report the eRx measure because these
encounters did not fall within the eRx
measure’s denominator. Therefore, to
account for this limitation, these
commenters asked us to include codes
not currently included in the eRx
measure’s denominator, such as CPT
77427, which is a code tied to radiation
therapy; CPT 99024, which is a code
related to postoperative visits; and
(G0438, which is one of the two newly
introduced annual wellness visit codes.

Response: We appreciate the
commenters’ suggestions to modify the
eRx measure’s denominator to include
these CPT and G codes. However, it is
not operationally feasible to modify the
analytics for the eRx measure used for
the 2011 eRx incentive and 2013 eRx
payment adjustment in this manner.
Whereas our proposal to modify the
measure for allowing use of Certified
EHR Technology expands the types of
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electronic prescribing systems
recognized as ‘“‘qualified”” for purposes
of reporting, the addition of
denominator codes to the eRx measure
for the 2011 eRx incentive and 2013 eRx
payment adjustment would change the
analytics of the eRx measure. We
believe, however, the commenters’
concern about not being able to report
the eRx measure due to electronically
prescribing during encounters not
included in the measure’s denominator
is addressed by one of the additional
significant hardship exemption
categories we are finalizing in section
IL.B of this final rule. Specifically, for
the reasons we state in section I1.B.3.d
of this final rule, we are finalizing a
significant hardship exemption category
due to insufficient opportunities to
report the electronic prescribing
measure due to limitations of the
measure’s denominator.

Comment: Some commenters stated
that, although they support our proposal
to modify the eRx measure to allow for
use of Certified EHR Technology, our
proposal does not go far enough to align
the eRx Incentive Program with the
Medicare EHR Incentive Program, as the
Certified EHR Technology must still
meet the four functionalities of a
“qualified” electronic prescribing
system.

Response: We appreciate the
commenters’ feedback. We are working
to address differences, where
appropriate, between the eRx Incentive
Program and Medicare EHR Incentive
Program. However, we did not propose
to require that Certified EHR
Technology to still meet the four
functionalities identified in the measure
to be a “‘qualified” electronic system. As
we stated in the proposed rule (76 FR
31550), “Certified EHR Technology
would be recognized as a qualified
system under the revised eRx quality
measure regardless of whether the
Certified EHR Technology has all four of
the functionalities previously
described.” In addition, as we noted, we
believe that Certified EHR Technology
will be capable of performing all of the
required functionalities for purposes of
reporting the 2011 eRx quality measure.

After considering the comments
received and for the reasons we
articulated previously, we are finalizing
our proposal to modify the description
of the 2011 eRx measure to indicate that
the measure documents whether an
eligible professional or group practice
has adopted a “qualified” electronic
prescribing system that performs the
four functionalities previously
described or is Certified EHR
Technology as defined at 42 CFR 495.4
and 45 CFR 170.102. We believe that

this change merely expands on the
definition of a “qualified” electronic
prescribing system without altering the
original intent of the measure, which
was to evaluate the extent to which
eligible professionals generate and
transmit prescriptions and prescription-
related information electronically.

However, as stated previously, in
accordance with section
1848(m)(3)(B)(v) of the Act, which
requires the Secretary, to the extent
practicable, to ensure that eligible
professionals utilize electronic
prescribing systems in compliance with
standards established for such systems
pursuant to the Part D eRx Program
under section 1860D—4(e) of the Act,
Certified EHR Technology must comply
with the Part D standards for the
electronic transmission of prescriptions
at 42 CFR 423.160(b)(2)(ii).

As stated previously, section
1848(k)(2)(C) of the Act requires the eRx
measure to be endorsed by the entity
with a contract with the Secretary under
section 1890(a) of the Act (currently,
that entity is the National Quality
Forum (NQF)) except for in the case of
a specified area or medical topic
determined appropriate by the Secretary
for which a feasible and practical
measure has not been endorsed by the
NQF. While the eRx measure is
currently an NQF-endorsed measure,
this modification to change the 2011
eRx measure description has not yet
been reviewed by the NQF. In light of
this, we are not aware of any other NQF-
endorsed measure related to electronic
prescribing by eligible professionals that
would be appropriate for use in the eRx
Incentive Program. Therefore, we
believe that the use of this eRx measure
falls within the exception under section
1848(k)(2)(C)(ii) of the Act.

With this change to the 2011 eRx
measure description that we are
finalizing in this final rule, eligible
professionals (including those in group
practices) that are participating in the
eRx Incentive Program have the option
of adopting either a qualified electronic
prescribing system that performs the
four functionalities previously
discussed or Certified EHR Technology
as defined at 42 CFR 495.4 and 45 CFR
170.102 regardless of whether the
Certified EHR Technology has all four of
the functionalities previously described.

Because the change to the 2011 eRx
measure we are finalizing will not be
effective until the effective date of this
final rule, this change will only be
effective for the remainder of the
reporting periods in CY 2011 for the
2011 eRx incentive and the 2013 eRx
payment adjustment. The change to the
2011 eRx quality measure does not

apply retrospectively to any part of the
CY 2011 reporting periods for the 2011
eRx incentive or the 2013 eRx payment
adjustments that occurred prior to the
effective date of this final rule. The
change to the eRx measure does not
change any of the regulations for the
eRx Incentive Program payment
adjustment, which are codified at 42
CFR 414.92(c)(2). In addition, because
this proposed change was not finalized
prior to the end of the 2012 eRx
payment adjustment reporting period
ended on June 30, 2011, the change to
the eRx quality measures that we are
finalizing in this final rule does not
apply for purposes of reporting the eRx
measure for the 2012 eRx payment
adjustment. We note that this change to
the eRx measure is consistent with our
proposal under the CY 2012 PFS
proposed rule entitled “Medicare
Program; Payment Policies Under the
Physician Fee Schedule and Other
Revisions to Part B for CY 2012” (76 FR
42890) to change the eRx measure for
the 2012 through 2014 program years,
which are the remaining years of the
eRx Incentive Program.

B. Significant Hardship Exemption
Categories for the 2012 eRx Payment
Adjustment

1. Overview of the 2012 eRx Payment
Adjustment

As required by section 1848(a)(5) of
the Act, and in accordance with our
regulations at § 414.92(c)(2), eligible
professionals or group practices who are
not successful electronic prescribers (as
specified by CMS for purposes of the
payment adjustment) are subject to the
eRx payment adjustment in 2012. In the
CY 2011 PFS final rule with comment
period (75 FR 73560 through 73565), we
finalized the program requirements for
the 2012 eRx payment adjustment.
Specifically, the 2012 eRx payment
adjustment does not apply to the
following: (1) An eligible professional
who is not a physician (includes doctors
of medicine, doctors of osteopathy, and
podiatrists), nurse practitioner, or
physician assistant as of June 30, 2011;
(2) an eligible professional who does not
have at least 100 cases (that is, claims
for patient services) containing an
encounter code that falls within the
denominator of the eRx measure for
dates of service between January 1, 2011
and June 30, 2011; or (3) an eligible
professional who is a successful
electronic prescriber for the January 1,
2011 through June 30, 2011 reporting
period (that is, reports the eRx measure
10 times via claims between January 1,
2011 and June 30, 2011).
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We also finalized the requirement that
the 2012 eRx payment adjustment does
not apply to an individual eligible
professional or group practice if less
than 10 percent of an eligible
professional’s or group practice’s
estimated total allowed charges for the
January 1, 2011 through June 30, 2011
reporting period are comprised of
services that appear in the denominator
of the 2011 eRx measure. Information
and other details about the eRx
Incentive Program, including the
requirements for group practices
participating in the eRx GPRO in 2011
with regard to the 2012 eRx payment
adjustment can be found on the eRx
Incentive Program section of the CMS
Web site at: http://www.cms.gov/
erxincentive.

2. Established Significant Hardship
Exemption Categories for the 2012 eRx
Payment Adjustment

In addition to the requirements for the
2012 eRx payment adjustment, 42 CFR
414.92(c)(2)(ii) provides that we may, on
a case-by-case basis, exempt an eligible
professional (or group practice) from the
application of the payment adjustment,
if we determine, subject to annual
renewal, that compliance with the
requirement for being a successful
electronic prescriber would result in a
significant hardship. In the CY 2011
PFS final rule with comment period (75
FR 73564 through 75 FR 73565), we
finalized two circumstances under
which an eligible professional or group
practice can request consideration for a
significant hardship exemption for the
2012 eRx payment adjustment—

e The e{)igible professional or group
practice practices in a rural area with
limited high speed Internet access; or

¢ The eligible professional or group
practice practices in an area with
limited available pharmacies for
electronic prescribing.

In order for eligible professionals and
group practices to identify these
categories for purposes of requesting a
significant hardship exemption, we
created a G-code for each of the above
situations. Thus, to request
consideration for a significant hardship
exemption for the 2012 eRx payment
adjustment, individual eligible
professionals reported the appropriate
G-code at least once on claims for
services rendered between January 1,
2011 and June 30, 2011. Group practices
that wished to participate in the 2011
eRx GPRO and be considered for
exemption under one of the significant
hardship categories were required to
request a hardship exemption at the
time they self-nominated to participate
in the 2011 eRx GPRO earlier this year.

3. Additional Significant Hardship
Exemption Categories for the 2012 eRx
Payment Adjustment

Following the publication of the CY
2011 PFS final rule with comment
period, we received numerous requests
to expand the categories under the
significant hardship exemption for the
2012 eRx payment adjustment. Some
stakeholders recommended specific
circumstances of significant hardship
for our consideration (for example,
eligible professionals who have
prescribing privileges but do not
prescribe under their NPI, eligible
professionals who prescribe a high
volume of narcotics, and eligible
professionals who electronically
prescribe but typically do not do so for
any of the services included in the eRx
measure’s denominator), while others
strongly suggested we consider
increasing the number of specific
hardship exemption categories. We
believe that many of the circumstances
raised by stakeholders posed a
significant hardship and limited eligible
professionals and group practices in
their ability to meet the requirements for
being successful electronic prescribers
either because of the nature of their
practice or because of the limitations of
the eRx measure itself, and as a result,
such professionals might be unfairly
penalized. Therefore, in the proposed
rule (76 FR 31551), we proposed to
revise the significant hardship
regulation at 42 CFR 414.92(c)(2)(ii) to
add paragraphs that—(1) codify the two
hardship exemption categories for the
2012 eRx payment adjustment that we
finalized in the CY 2011 PFS final rule;
and (2) codify the additional significant
hardship categories for the 2012 eRx
payment adjustment. We also proposed
to allow some additional time for
submitting significant hardship
exemption requests to CMS.

Specifically, we proposed the
following additional significant
hardship exemption categories for the
2012 eRx payment adjustment with
regard to the reporting period of January
1, 2011 through June 30, 2011:

e Eligible professionals who register
to participate in the Medicare or
Medicaid EHR Incentive Programs and
adopt Certified EHR Technology.

o Inability to electronically prescribe
due to local, State, or Federal law or
regulation.

e Limited prescribing activity.

e Insufficient opportunities to report
the eRx measure due to limitations of
the measure’s denominator.

Comment: One commenter suggested
that we make changes to the regulation

text at §414.92 to reflect our finalized
changes.

Response: We agree and have revised
the significant hardship regulation at 42
CFR 414.92(c)(2)(ii) to reflect the
changes we are finalizing in this final
rule.

Comment: One commenter was
worried that if these additional
significant hardship exemption
categories to the 2012 eRx payment
adjustment were finalized, he would not
be able to earn a 2011 eRx incentive.

Response: Incentives earned under
the eRx Incentive Program are governed
by section 1848(m)(2)(C) of the Act,
whereas payment adjustments earned
under the eRx Incentive Program are
governed by section 1848(a)(5)(A) of the
Act. The Secretary’s authority to
establish significant hardship
exemption categories for those
circumstances where compliance with
the requirement for being a successful
electronic prescriber would result in a
significant hardship only apply to the
provisions related to eRx payment
adjustments. Separate criteria for being
a successful electronic prescriber were
established for the 2011 eRx incentive
in the CY 2011 PFS final rule with
comment period (75 FR 73553).

a. Eligible Professionals Who Register
To Participate in the Medicare or
Medicaid EHR Incentive Programs and
Adopt Certified EHR Technology

In the June 2011 proposed rule (76 FR
31551), we proposed this exemption
category at 42 CFR 414.92(c)(2)(ii)(C)
because eligible professionals (including
those in group practices) that intended
to participate in the EHR Incentive
Program may have delayed adopting
electronic prescribing technology for
purposes of the eRx Incentive Program
until the list of Certified EHR
Technologies became available so that
the same technology could be used to
satisfy both programs’ requirements.
The ONC final rule establishing a
temporary certification program for
health information technology (75 FR
36158) was not published in the Federal
Register until June 24, 2010. The
certification and listing of certified EHR
technologies (certified Complete EHRs
and certified EHR Modules) on the ONC
Certified HIT Products List (CHPL) did
not begin until September 2010. Until
then, eligible professionals and group
practices had no way of knowing which
EHR technologies would be considered
Certified EHR Technology. At the same
time, we did not propose to use the first
half of 2011 as the reporting period for
the 2012 eRx payment adjustment until
the CY 2011 PFS proposed rule went on
public display at the Office of the
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Federal Register on June 25, 2010. As
such, we believe it may be a significant
hardship for eligible professionals in
this situation to have both adopted
Certified EHR Technology and fully
integrated the technology into their
practice’s clinical workflows and
processes so that they would be able to
report the eRx measure prior to June 30,
2011, especially given that an eligible
professional under the Medicare EHR
Incentive Program has until October 1,
2011, to begin a 90-day EHR reporting
period for the 2011 payment year.
Similarly, this extended time period
provides Medicare eligible professionals
under the eRx Incentive Program who
are eligible for incentives under the
Medicaid EHR Incentive Program with
the majority of CY 2011 to adopt,
implement, or upgrade to Certified EHR
Technology. We believe this hardship
exemption category is necessary and
appropriate in order to fully support
and encourage eligible professionals to
actively take steps to become
meaningful users of Certified EHR
Technology. Also, in the absence of this
significant hardship exemption
category, eligible professionals may
potentially have to adopt two systems
(for example, a standalone electronic
prescribing system for purposes of
participation in the eRx Incentive
Program, and Certified EHR Technology
for purposes of participating in the
Medicare and Medicaid EHR Incentive
Programs), which could potentially be
financially burdensome.

Comment: Several commenters
supported our proposal to add a
significant hardship exemption category
for the 2012 eRx payment adjustment
for eligible professionals who register to
participate in the Medicare or Medicaid
EHR Incentive Programs and adopt
Certified EHR Technology without
offering any other suggestions regarding
this proposed significant hardship
exemption category. Several
commenters also stated that they would
request an exemption under this
significant hardship exemption
category, should the category be
finalized.

Response: We appreciate the
commenters’ supportive comments and
are finalizing this significant hardship
exemption category for the 2012 eRx
payment adjustment.

Comment: Although commenters
supported this significant hardship
exemption category, several commenters
recommended that we extend this
significant hardship exemption category
to eligible professionals other than those
who have registered for the Medicare or
Medicaid EHR Incentive Programs and
adopted Certified EHR Technology,

such as those eligible professionals who:
(1) Intend to adopt EHR technology in
either CY 2011 or 2012; (2) attest in CY
2012; or (3) achieve meaningful use in
CY 2012.

Response: We appreciate the
commenters’ feedback. However, we
proposed this significant hardship
exemption category for the 2012 eRx
payment adjustment for those eligible
professionals who have taken proactive
steps, such as having an electronic
prescribing system available for
immediate use, towards participating in
the Medicare or Medicaid EHR
Incentive Programs, under which there
is a component on reporting electronic
prescribing activities. With respect to
eligible professionals who intend to
adopt EHR technology in CY 2011 or
have not yet taken the steps required in
order to apply for this significant
hardship exemption, we believe that
mere intent to adopt Certified EHR
Technology or attest at a later date does
not sufficiently demonstrate that an
eligible professional will adopt Certified
EHR Technology to participate in the
Medicare or Medicaid EHR Incentive
Programs. Unlike those eligible
professionals who have already
registered for the Medicare or Medicaid
EHR Incentive Programs and have
Certified EHR Technology available for
immediate use, we would have to
monitor and provide oversight over
those eligible professionals who have
not yet taken these steps to participate
in the Medicare or Medicaid EHR
Incentive Programs. To prevent these
monitoring and oversight issues, we
believe that all requirements to qualify
for an exemption under this significant
hardship exemption category must be
met by October 1, 2011 and prior to the
time the eligible professional requests
an exemption.

Comment: While commenters
supported our proposal to allow eligible
professionals participating in the
Medicaid EHR Incentive Program to
request a significant hardship
exemption from the 2012 eRx payment
adjustment, some commenters stated
that we should use the “adopt,
implement, and upgrade” mechanism
for receiving an incentive payment
under the Medicaid EHR Incentive
Program to determine whether an
eligible professional should be exempt
from the 2012 eRx payment adjustment.

Response: We recognize that eligible
professionals who participate in the
Medicaid EHR Incentive Program may
qualify for an incentive payment if they
adopt, implement, upgrade, or
demonstrate meaningful use of Certified
EHR Technology in their first year of
participation. Eligible professionals who

attempt to qualify for an incentive
payment under the Medicaid EHR
Incentive Program by adopting,
implementing, or upgrading Certified
EHR Technology may request an
exemption under this significant
hardship exemption category provided
that the eligible professional meets the
requirements for this significant
hardship exemption finalized in this
final rule.

Comment: One commenter asked that
we clarify the term “adopted” as it
applies to this significant hardship
exemption category.

Response: This significant hardship
exemption category is intended for
those eligible professionals who have
registered to participate in the Medicare
or Medicaid EHR Incentive Programs
and adopted Certified EHR Technology.
That is, in order to potentially qualify
for an exemption under this significant
hardship exemption category, an
eligible professional or group practice
must have Certified EHR Technology
available for immediate use for purposes
of participating in the Medicare or
Medicaid EHR Incentive Programs.

Comment: Some commenters asked
whether eligible professionals practicing
in states that have not yet fully
implemented their Medicaid EHR
Incentive Program, and therefore do not
have the ability to register for
participation in the Medicaid EHR
Incentive Program, could apply for an
exemption under this significant
hardship exemption category.

Response: We appreciate the
commenters’ feedback. We realize that
not all states have fully implemented
their Medicaid EHR Incentive Programs.
Rather, the implementation of these
Medicaid EHR Incentive Programs is
pending. This, however, does not affect
an eligible professional’s ability to
register to participate in his/her state’s
Medicaid EHR Incentive Program.
Therefore, eligible professionals
practicing in states where their
respective Medicaid EHR Incentive
Program have not yet been implemented
are not precluded from requesting or
qualifying for an exemption under this
significant hardship exemption
category. We note that eligible
professionals must still meet the
finalized requirements we are finalizing
as described below, with regard this
significant hardship exemption
category.

Comment: One commenter stated that
eligible professionals participating
under Medicare Advantage (MA) also be
allowed to submit a significant hardship
request under this exemption category.

Response: We appreciate the
commenters’ feedback. To the extent
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that professionals that participate under
MA are eligible to participate in the eRx
Incentive Program for purposes of the
2012 eRx payment adjustment, these
eligible professionals may qualify for an
exemption under this significant
hardship exemption category.

Comment: One commenter asked that
practices working with Regional
Extension Centers to achieve
meaningful use under the Medicare or
Medicaid EHR Incentive Programs be
able to apply for this exemption.

Response: We appreciate the
commenter’s feedback. As long as the
eligible professionals within the
practice meet the requirements
described for this significant hardship
exemption category for the 2012 eRx
payment adjustment, the eligible
professionals within the practice may
apply for this significant hardship
exemption category.

Comment: Several commenters
opposed our proposed requirement to
provide a serial number of the product
the eligible professional has adopted in
order to be eligible to request a
significant hardship exemption under
this category. Some of these commenters
stated that a serial number, in some
instances, not available for his or her
Certified EHR Technology.

Response: We solicited comments on
whether eligible professionals should
provide a serial number for their
specific product. Based on the
comments received and our belief that
providing the “CMS EHR Certification
ID” for the Certified EHR Technology
which can be generated through the
Certified HIT Products List (CHPL) Web
site maintained by the Office of the
National Coordinator for Health
Information Technology (ONC) is
sufficient evidence that an eligible
professional possesses Gertified EHR
Technology available for immediate use,
we will not require that eligible
professionals provide his or her
product’s serial number when
requesting an exemption under this
significant hardship exemption
category.

Comment: Several commenters
suggested that an eligible professional
be provided with flexibility in providing
proof that an eligible professional has
adopted Certified EHR Technology for
purposes of participating in the
Medicare or Medicaid EHR Incentive
Programs. Some commenters suggested
that eligible professionals have the
option of either providing a certification
or serial number. One commenter stated
it was unnecessary for eligible
professionals to provide such proof
because CMS already has access to
information on those eligible

professionals participating in the EHR
Incentive Program.

Response: To qualify for an
exemption under this significant
hardship exemption category, an
eligible professional must have Certified
EHR Technology available for
immediate use. In order to efficiently
review and process requests for
exemptions under this significant
hardship exemption category, it is
necessary to apply uniform
requirements for qualifying for an
exemption under this significant
hardship exemption category. Therefore,
rather than allow eligible professionals
to submit either a certification number
or serial number as proof that these
eligible professionals have adopted
Certified EHR Technology, we are
requiring that every eligible professional
submit the certification number
associated with his or her Certified EHR
Technology in order to qualify for
consideration for an exemption under
this significant hardship exemption
category. We are requiring an eligible
professional provide us with the CMS
EHR Certification ID, not a serial
number, because, as commenters stated,
a serial number is, in some instances,
not available for his or her Certified
EHR Technology. With respect to the
comment stating CMS already has this
information, we note that providing a
certification number for his or her
Certified EHR Technology is not
required at the time an eligible
professional registers for participation
under the Medicare or Medicaid EHR
Incentive Programs. Rather, an eligible
professional is not required to provide
a certification number for his or her
Certified EHR Technology by the time of
attestation.

Comment: Some commenters stated
that we should not perform a case-by-
case review of exemption under this
significant hardship exemption
category. Rather, eligible professionals
participating in the Medicare or
Medicaid EHR Incentive Programs
should be automatically exempt from
the 2012 eRx payment adjustment.

Response: We appreciate the
commenters’ feedback. However, we are
required by section 1848(a)(5)(b) of the
Act to review requests for significant
hardship exemption on a case-by-case
basis.

After considering the comments
received and for the reasons previously
discussed, we are finalizing this
significant hardship exemption category
for the 2012 eRx payment adjustment
for eligible professionals or group
practices who register to participate in
the Medicare or Medicaid EHR
Incentive Programs and adopt Certified

EHR Technology. To be considered for
a significant hardship exemption under
this category, an eligible professional
must: (1) Have registered for either the
Medicare or Medicaid EHR Incentive
Program (for instructions on how to
register for one of the EHR Incentive
Programs, we refer readers to the
Registration and Attestation page of the
EHR Incentive Programs section of the
CMS Web site at http://www.cms.gov/
EHRIncentivePrograms/20 Registration
andAttestation.asp#TopOfPage); and (2)
provide identifying information as to
the Certified EHR Technology (as
defined at 42 CFR 495.4 and 45 CFR
170.102) that has been adopted for use
no later than October 1, 2011.

Please note that, in order to qualify for
an exemption to the 2012 eRx payment
adjustment under this significant
hardship exemption category, it is not
necessary that an eligible professional
receive an incentive payment under the
Medicare or Medicaid EHR Incentive
Program.

A request for a significant hardship
exemption category under this category
will then be reviewed on a case-by-case
basis. For purposes of this significant
hardship exemption category, the
identifying information consists of the
“CMS EHR Certification ID”” for the
Certified EHR Technology which can be
generated through the CHPL Web site
maintained by ONC. In requesting a
significant hardship exemption category
under this category, an eligible
professional is attesting that he or she
either has purchased the specified
Certified EHR Technology (as identified
by the CMS ID) or has the specified
Certified EHR Technology (as identified
by the CMS ID) available for immediate
use and that the eligible professional
intends to use that Certified EHR
Technology to qualify for a Medicare or
Medicaid EHR incentive for payment
year 2011 “CMS EHR Certification ID”
for the Certified EHR Technology which
can be generated through the CHPL Web
site maintained by ONC.

b. Inability To Electronically Prescribe
Due to Local, State, or Federal Law or
Regulation

In the June 2011 proposed rule (76 FR
31551), we proposed at 42 CFR
414.92(c)(2)(ii)(D) that, to the extent that
local, State, or Federal law or regulation
limits or prevents an eligible
professional or group practice that
otherwise has general prescribing
authority from electronically
prescribing, the eligible professional or
group practice would be able to request
consideration for an exemption from
application of the 2012 eRx payment
adjustment, which would be reviewed
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on a case-by-case basis. We believe
eligible professionals in this situation
face a significant hardship with regard
to the requirements for being successful
electronic prescribers because while
they may meet the 10-percent threshold
for applicability of the payment
adjustment, they may not have
sufficient opportunities to meet the
requirements for being a successful
electronic prescriber because Federal,
State, or local law or regulation may
limit the number of opportunities that
an eligible professional or group
practice has to electronically prescribe
(that is, having at least 100
denominator-eligible visits prior to June
30, 2011, but being unable to
electronically prescribe for at least 10 of
these denominator-eligible visits due to
Federal, State, or local law or
regulation).

Comment: Several commenters
supported our proposal to add a
significant hardship exemption category
for the 2012 eRx payment adjustment
for eligible professionals who are unable
to electronically prescribe due to local,
State, or Federal law or regulation
without offering any other suggestions
regarding this significant hardship
exemption category. Several
commenters also indicated that they
would request an exemption under this
significant hardship exemption
category, should the category be
finalized.

Response: We appreciate the
commenters’ supportive comments and
are finalizing this category.

Comment: Some commenters
suggested that we encourage eligible
professionals who cannot electronically
prescribe narcotics because their
electronic prescribing system is not yet
compliant with Federal or State law to
apply for an exemption under this
significant hardship exemption
category.

Response: This significant hardship
exemption category is indeed intended
for these eligible professionals who
mainly prescribe narcotics but, due to
limitations in local, State, or Federal
law or regulation, cannot submit these
prescriptions electronically.

After considering the comments
received and for the reasons discussed,
we are finalizing the significant
hardship exemption category for the
2012 eRx payment adjustment for
eligible professionals or group practices
whose prescribing authority is limited
to the extent that local, State, or Federal
law or regulation limits or prevents an
eligible professional or group practice
that otherwise has general prescribing
authority from electronically prescribing
(for example, eligible professionals who

prescribe a large volume of narcotics,
which may not be electronically
prescribed in some States, or eligible
professionals who practice in a State
that prohibits or limits the transmission
of electronic prescriptions via a third
party network such as Surescripts).
Please note that this significant
hardship exemption category is not
limited to those eligible professionals
that practice in states that do not allow
narcotic prescriptions to be transmitted
electronically. Eligible professionals or
group practices may request
consideration for an exemption under
this significant hardship category from
application of the 2012 eRx payment
adjustment, which will be reviewed on
a case-by-case basis.

c. Limited Prescribing Activity

In the June 2011 proposed rule (76 FR
31552), we proposed at 42 CFR
414.92(c)(2)(ii)(E) that an eligible
professional who has prescribing
privileges but does not prescribe or very
infrequently prescribes in his or her
practice, yet still meets the 10-percent
threshold for applicability of the
payment adjustment, would be able to
request consideration for a significant
hardship exemption from application of
the 2012 eRx payment adjustment,
which would be reviewed on a case-by-
case basis. We believe that it is a
significant hardship for eligible
professionals who have prescribing
privileges, but infrequently prescribe, to
become successful electronic prescribers
because the nature of their practice may
limit the number of opportunities of an
eligible professional or group practice to
prescribe, much less electronically
prescribe.

Comment: Several commenters
supported our proposal to add a
significant hardship exemption category
for the 2012 eRx payment adjustment
for eligible professionals who have
limited prescribing activity without
offering any other suggestions regarding
this significant hardship exemption
category. Several commenters also
stated that they would request an
exemption under this significant
hardship exemption category, should
the category be finalized.

Response: We appreciate the
commenters’ supportive comments. We
are finalizing the significant hardship
exemption category for eligible
professionals who have limited
prescribing activity.

Comment: One commenter suggested
that we establish a G-code for this
significant hardship exemption
category, similar to the G-codes we’ve
established for the two significant
hardship exemption categories finalized

in 2011 PFS final rule described in
section IL.B.2 of this final rule.

Response: We appreciate the
commenters’ feedback. Unfortunately, it
is not technically feasible for us to
create a G-code for this significant
hardship prior to the deadline we are
finalizing in section II.B.5 of this final
rule for submitting significant hardship
exemption requests for the 2012 eRx
payment adjustment.

After considering the comments
received and for the reasons previously
discussed, we are finalizing this
significant hardship exemption category
for the 2012 eRx payment adjustment
for eligible professionals or group
practices who have prescribing
privileges but do not prescribe or very
infrequently prescribe in practice (for
example, a nurse practitioner who may
not write prescriptions under his or her
own NPI, a physician who decides to let
his Drug Enforcement Administration
registration expire during the reporting
period without renewing it, or an
eligible professional who prescribed
fewer than 10 prescriptions between
January 1, 2011 and June 30, 2011
regardless of whether the prescriptions
were electronically prescribed or not),
yet still meet the 10-percent threshold
for applicability of the payment
adjustment. Exemption requests under
this significant hardship exemption
category will be reviewed on a case-by-
case basis.

d. Insufficient Opportunities To Report
the eRx Measure Due to Limitations of
the Measure’s Denominator

To the extent an eligible professional
or group practice has an electronic
prescribing system, electronically
prescribes, and has denominator-eligible
visits, but does not normally write
prescriptions associated with any of the
types of visits included in the eRx
measure’s denominator (for example,
certain types of physicians such as
surgeons), in the proposed rule (76 FR
31552), we proposed at 42 CFR
414.92(c)(2)(ii)(F) that the eligible
professional or group practice would be
able to request consideration for a
significant hardship exemption from
application of the 2012 eRx payment
adjustment, which would be reviewed
on a case-by-case basis. Similar to the
hardship category for lack of prescribing
activity, we believe it would be a
significant hardship for eligible
professionals who do not have a
sufficient opportunity to report the eRx
measure because of the limitations of
the eRx measure’s denominator to meet
the criteria for being a successful
electronic prescriber. While such
eligible professionals may meet the 10-
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percent threshold for applicability of the
payment adjustment and have at least
100 denominator-eligible visits prior to
June 30, 2011, they may not be able to
report their eRx activity at least 10 times
because the bulk of their prescribing
activity occurs in other circumstances
that are not accounted for by the
measure’s denominator.

Comment: Several commenters
supported our proposal to add a
significant hardship exemption category
for the 2012 eRx payment adjustment
for eligible professionals who have
insufficient opportunities to report the
electronic prescribing measure due to
limitations of the measure’s
denominator without offering any other
suggestions regarding this proposed
significant hardship exemption
category. Several commenters also
stated that they would request an
exemption under this significant
hardship exemption category, should
the category be finalized.

Response: We appreciate the
commenters’ supportive comments and
are finalizing this category.

Comment: One commenter stated that
eligible professionals who provide
electronic prescriptions on a day
different than the beneficiary’s visit,
such as the situation where an eligible
professional provides a prescription
during a postoperative visit, should be
able to apply for a significant hardship
exemption category.

Response: We agree. This significant
hardship exemption category is
intended for instances such as these,
where an eligible professional
electronically prescribes but, because
the measure’s denominator only
accounts for certain patient encounters,
cannot report the electronic prescribing
instance.

After considering the comments
received, we are finalizing the
significant hardship exemption category
for the 2012 eRx payment adjustment
for eligible professionals or group
practices that have an electronic
prescribing system, electronically
prescribes, and has denominator-eligible
visits, but do not normally write
prescriptions associated with any of the
types of visits included in the eRx
measure’s denominator (for example,
certain types of physicians such as
surgeons). Requests for an exemption
under this significant hardship
exemption category will be reviewed on
a case-by-case basis.

e. Significant Hardship Exemption
Categories Not Proposed in the
Proposed Rule

Comment: While our proposal for
additional significant hardship

exemption categories was appreciated,
several commenters suggested we, in
general, add more hardship exemption
categories for the 2012 eRx payment
adjustment, or offered specific
additional hardship circumstances for
our consideration.

Response: We appreciate the
commenters’ feedback. However, as
discussed below, we are not finalizing
any of the additional significant
hardship exemption categories
commenters suggested because such
suggested significant hardship
exemption categories were not proposed
in the proposed rule, do not constitute
a significant hardship under section
1848(a)(5) of the Act, or involve
circumstances that may be covered by
the limitations to the 2012 eRx payment
adjustment established in the CY 2011
PFS final rule (75 FR 73562), the
significant hardship exemption
categories previously established in the
CY 2011 PFS final rule, or the
significant hardship exemption
categories we are finalizing in this final
rule.

Comment: Several commenters stated
that surgeons, neuro-ophthalmologists,
orthopedic doctors, and radio-
oncologists could not meet the criteria
for being a successful electronic
prescriber for the 2012 eRx payment
adjustment because these specialties
mainly prescribe narcotics. Several
commenters also stated that
optometrists, eligible professionals who
prescribe narcotics, eligible
professionals who prescribe durable
equipment, and other physicians whose
specialties do not necessitate providing
prescriptions on a regular basis should
be exempt from the 2012 eRx payment
adjustment.

Response: We appreciate the
commenters’ feedback. However, we
believe that these suggested additional
categories may already be addressed
under the significant hardship
exemption categories we are finalizing
in this final rule.

For those eligible professionals who
mainly prescribe narcotics, durable
equipment, or only provide
prescriptions on a limited basis, we
believe that that these circumstances
may be addressed by the additional
significant hardship exemption
categories we are finalizing, such as the
significant hardship exemption
categories discussed in sections II.B.3.b,
II.B.3.c, and I1.B.3.d of this final rule.
For example, the significant hardship
exemption category for eligible
professionals or group practices whose
prescribing authority is limited to the
extent that local, State, or Federal law
or regulation described in section

I1.B.3.b. of this final rule is intended to
provide for possible exemptions for
those eligible professionals or group
practices who cannot meet the criteria
for being a successful prescriber for the
2012 eRx payment adjustment because
they mainly prescribe narcotics. This
significant hardship exemption category
may apply, for example, to eligible
professionals such as surgeons who
mainly prescribe narcotics in a State
that does not permit or limits the
transmission of a narcotic prescription
through electronic means.

The significant hardship exemption
category for eligible professionals and
group practices with limited prescribing
activity described in section II.B.3.c of
this final rule is intended to provide for
possible exemption of eligible
professionals who rarely prescribe yet
still meet the 10-percent threshold for
applicability of the payment adjustment
and have at least 100 denominator
eligible visits prior to June 30, 2011.
This significant hardship exemption
category may, for example, apply to
those specialties where prescriptions are
not given on a regular basis.

Furthermore, the significant hardship
exemption category for eligible
professionals or group practices who do
not normally write prescriptions
associated with any of the types of visits
included in the eRx quality measure’s
denominator described in section
I1.B.3.d of this final rule is intended to
exempt those eligible professionals such
as surgeons or radio-oncologists who
usually provide prescriptions outside
denominator-eligible encounters.

Comment: Several commenters stated
that chiropractors should be exempt
from the 2012 eRx payment adjustment.

Response: With respect to
chiropractors, as we mentioned
previously in section II.B.1. of this final
rule, we note that we finalized
limitations to the 2012 eRx payment
adjustment in the CY 2011 PFS final
rule (75 FR 73562). Because
chiropractors are not within the
category of eligible professionals to
which the 2012 eRx payment
adjustment applies, chiropractors are
not subject to the 2012 eRx payment
adjustment.

Comment: Some commenters stated
that eligible professionals who only see
Medicare patients on an occasional
basis, part-time providers, eligible
professionals who dispense medications
from their offices, eligible professionals
who only perform home visits for
patients, eligible professionals who
practice on military bases, and eligible
professionals who work in nursing
homes or long-term care facilities
should be exempt from the 2012 eRx



54962

Federal Register/Vol. 76, No. 172/Tuesday, September 6, 2011/Rules and Regulations

payment adjustment because these
eligible professionals either only have
limited opportunities to prescribe
medications or cannot electronically
prescribe on-site.

Response: With respect to these
eligible professionals with a limited
practice, such as part-time providers, we
believe that, given the limitations
finalized in the CY 2011 PFS final rule
(75 FR 73562) that are described in
section II.B.1 of this final rule, these
groups potentially may not be subject to
the 2012 eRx payment adjustment.
Specifically, an eligible professional
will not be subject to the 2012 eRx
payment adjustment if the eligible
professional does not have at least 100
cases (that is, claims for patient
services) containing an encounter code
that falls within the denominator of the
eRx measure for dates of service
between January 1, 2011 and June 30,
2011. For those eligible professionals
who practice off-site, such as eligible
professionals who perform home visits,
we note that, although an eligible
professional may not have a readily
available electronic prescribing system
during instances such as a home visit,
we believe that these eligible
professionals still have the ability to
dispense an electronic prescription.
Therefore, we do not believe that these
instances constitute significant
hardships in the manner that these
significant hardship exemption
categories we are finalizing do.

Comment: Several commenters stated
that physicians who are over 60, eligible
for Social Security benefits, or nearing
retirement may find it difficult to justify
the cost of implementing electronic
prescribing systems.

Response: With respect to eligible
professionals who are over 60, eligible
for social security benefits, or nearing
retirement, these scenarios were raised
by commenters during the comment
period and addressed in the CY 2011
PFS rule. As we stated in the CY 2011
PFS final rule (75 FR 73564), we believe
these instances do not constitute
significant hardships in the manner that
these significant hardship exemption
categories we are finalizing do. We
believe that encouraging the use of
electronic prescribing outweighs the
cost of purchasing an electronic
prescribing system, because we believe
use of these systems will readily
provide patient prescription history
leading to better management of patient
prescriptions and greater patient safety
and care.

Comment: Some commenters also
suggested that a significant hardship
category be created for eligible
professionals who did not meet the

criteria for being a successful electronic
prescriber for the 2012 eRx payment
adjustment due to circumstances
beyond one’s control, such as natural
disasters (for example, major floods),
being on maternity leave, or having
patients who do not consent to the use
of electronic prescribing.

Response: With respect to eligible
professionals who did not meet the
criteria for being a successful electronic
prescriber for the 2012 eRx payment
adjustment due to circumstances
beyond one’s control, such as being on
maternity leave or having patients who
do not consent to the use of electronic
prescribing, we understand that
unforeseen circumstances may arise that
prevent an eligible professional from
reporting the eRx measure. However, we
beleive that these circumstances may be
addressed by the limitations to the 2012
eRx payment adjustment we have
finalized.

With respect to those eligible
professionals who have experienced
natural disasters during a substantial
portion of the 2012 eRx payment
adjustment reporting period (that is,
January 1, 2011 through June 30, 2011),
such as the case of major flooding in the
Midwest, we believe that these eligible
professionals may apply for an
exemption under the significant
hardship exemption categories we have
previously finalized (that is, the
significant hardship exemption
categories we finalized in the CY 2011
PFS final rule). For example, as
described in section II.B.2 of this final
rule, in the CY 2011 PFS final rule, we
established a significant hardship
exemption for those eligible
professionals who practice in an area
with limited available pharmacies for
electronic prescribing. If a natural
disaster such as a major flood leaves
electronic prescribing systems, both in
physician offices and pharmacies,
offline, then an eligible professional
may potentially qualify for a significant
hardship exemption under this
significant hardship exemption
category. In addition, if, for instance, an
eligible professional’s practice is
severely stunted due to a devastating
natural disaster, an eligible professional
could request consideration for an
exemption under the limited prescribing
activity significant hardship exemption
category.

Comment: Several commenters have
also requested that a significant
hardship exemption category to the
2012 eRx payment adjustment be
established for those eligible
professionals who attempted but did not
meet the criteria for being a successful
electronic prescriber for the 2012 eRx

payment adjustment due to problems
encountered using the electronic
prescribing system or reporting the eRx
quality measure via claims. For
example, some commenters stated they
reported G-code G8443 (which was the
eRx measure’s numerator under the
2009 eRx Incentive Program) instead of
G-code G8553, which is the 2011 eRx
measure’s numerator. Several
commenters stated that, although they
reported G-code G8553 on claims, the G-
codes were stripped because the eligible
professionals were submitting claims
with a zero dollar amount. Some
commenters have also encountered
vendor issues with respect to reporting
the eRx measure.

Response: We appreciate the
commenters’ feedback. In general, we
understand that problems may occur
that prevent the successful reporting of
the eRx measure. However, we do not
believe that these errors constitute a
significant hardship under section
1848(a)(5)(B) of the Act. Rather, these
are reporting errors that may have
prevented an eligible professional from
successfully reporting the eRx measure.

In addition, with respect to those
eligible professionals who mistakenly
reported G-code G8443, which was one
of codes in the eRx measure’s numerator
in 2009, instead of G8553, which has
been the only code in the eRx measure’s
numerator since 2010, we note that the
public was given ample notice via
rulemaking, which included an
opportunity to comment on the eRx
measure’s proposed numerator G-code.
Educational materials and other
outreach opportunities such as national
provider calls and special open door
forums also provided instruction to
report G8553 for all reporting periods
occurring in 2011.

With respect to those instances where
the G-codes were stripped because the
eligible professionals were submitting
claims with a zero dollar amount, we
note that eligible professionals were
provided with guidance as to how to
successfully report the eRx measure.
Specifically, we provided a guidance
document titled “Claims-Based
Reporting Principles for Electronic
Prescribing (eRx) Incentive Program,”
which provided instructions on how to
properly report the eRx measure via
claims. This document, which is
available at https://www.cms.gov/
ERxIncentive/06 E-

Prescribing Measure.asp#TopOfPage,
states that, if a system does not allow a
$0.00 line-item charge, a nominal
amount can be substituted.”

With respect to experiencing vendor
issues, we understand that these eligible
professionals have made a good faith
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effort to successfully report the eRx
measure for the 2012 eRx payment
adjustment. However, we do not believe
that these errors constitute a significant
hardship.

Comment: Some commenters also
stated that small business practices
should be exempt from the 2012 eRx
payment adjustment, since the purchase
of an electronic prescribing system puts
a significant financial burden on these
small practices.

Response: We understand that there
are significant costs associated with
purchasing an electronic prescribing
system. However, we do not believe that
this constitutes a significant hardship
under section 1848(a)(5)(8) of the Act.
We believe that encouraging the use of
electronic prescribing outweighs the
cost of purchasing an electronic
prescribing system, because we believe
use of these systems will readily
provide patient prescription history,
leading to better management of patient
prescriptions and greater patient safety
and care.

As stated earlier, after considering the
comments received and for the reasons
we discussed previously, we are
finalizing the all of the following
additional significant hardship
exemption categories for the 2012 eRx
payment adjustment:

e Eligible professionals who register
to participate in the Medicare or
Medicaid EHR Incentive Programs and
Adopt Certified EHR Technology.

¢ Inability to electronically prescribe
due to local, State, or Federal law or
regulation.

e Limited prescribing activity.

¢ Insufficient opportunities to report
the eRx measure due to limitations of
the measure’s denominator.

Therefore, we are finalizing our
proposal to modify 42 CFR 414.92 to
specify these significant hardship
exemption categories to the 2012 eRx
payment adjustment as well as making
a minor edit to 42 CFR 414.92.

4. Process for Requesting Significant
Hardship Exemption Categories for the
2012 eRx Payment Adjustment

In the June 2011 proposed rule (76 FR
31552), we proposed a process different
from that finalized in the CY 2011 PFS
final rule for requesting the significant
hardships for the 2012 eRx payment
adjustment described above.
Specifically, to request a significant
hardship exemption for any of the
categories proposed and previously
described for the 2012 eRx payment
adjustment, we proposed that an eligible
professional or group practice provide
to us, via a Web-based tool or interface
(or by mail, if it is not technically

feasible for use to develop such a Web
site) the following:

e Identifying information such as the
TIN, NPI, name, mailing address, and e-
mail address of all affected eligible
professionals.

e The significant hardship exemption
category(ies) above that apply.

o A justification statement describing
how compliance with the requirement
for being a successful electronic
prescriber for the 2012 eRx payment
adjustment during the reporting period
would result in a significant hardship to
the eligible professional or group
practice. The justification statement
should be specific to the category under
which the eligible professional or group
practice is submitting its request and
must explain how the exemption
applies to the professional or group
practice. For example, if the eligible
professional is requesting a significant
hardship exemption due to Federal,
State, or local law or regulation, he or
she must cite the applicable law and
how the law restricts the eligible
professional’s ability to electronically
prescribe. Similarly, if the eligible
professional is requesting a significant
hardship due to lack of prescribing
activity, the eligible professional must
provide the number of prescriptions
generated during the 2012 eRx payment
adjustment reporting period.

¢ An attestation of the accuracy of the
information provided.

In addition, we proposed that an
eligible professional or group practice
must, upon request, provide additional
supporting documentation if there is
insufficient information (such as, but
not limited to, a TIN or NPI that we
cannot match to the Medicare claims, a
certification number for the Certified
EHR Technology that does not appear
on the list of Certified EHR Technology,
or an incomplete justification for the
significant hardship exemption request)
to justify the request or make the
determination whether a significant
hardship exists.

We did not propose, nor are we
allowing, an eligible professional or
group practice to submit significant
hardship exemption requests via e-mail
or fax because additional security
precautions would need to be put into
place. In some cases, a TIN may consist
of an eligible professional’s social
security number, which is considered to
be personally identifiable information.

Comment: While several commenters
supported our proposal to use a Web-
based tool to process requests for
significant hardship exemptions, some
commenters stated that we should allow
an eligible professional or group
practice’s administration and staff to

complete a significant hardship
exemption request on his/her behalf.

Response: We appreciate the
commenter’s feedback. However, we
believe it is necessary that the eligible
professional complete the request for an
exemption to the 2012 eRx payment
adjustment for the finalized significant
hardship exemption category(ies). The
eligible professional must personally
attest with respect to the accuracy of the
statements provided in the request for
an exemption. We believe that requiring
an eligible professional, rather than his
or her staff, to apply for an exemption
will not result in a significant burden to
the eligible professional as the eligible
professional need only request an
exemption once.

However, for group practices,
according to the CY 2011 PFS final rule,
a single individual is designated as the
single contact person for that group
practice. Because, this individual has
previously been chosen to act on behalf
of the group for issues relating to the
eRx Incentive Program, the contact
person for the respective group practice
must submit the request for an
exemption for the respective group
practice under these finalized
significant hardship exemption
categories. In submitting the request for
an exemption under these finalized
significant hardship exemption
categories, this contact person is
attesting to the accuracy of the
information provided on behalf of the
group practice.

Comment: One commenter suggested
that we develop a tool that allows for
the submission of supporting
documentation, should additional
information need to be submitted in
order to thoroughly review a request for
an exemption.

Response: While we agree that such a
tool would be useful, at this time, it is
not technically feasible for us to develop
an upload function on the Web-based
tool in time to receive supporting
documentation. Despite our inability to
provide an upload tool for submitting
additional documentation, we note that
all required information for a request for
an exemption may be provided on the
Web-based tool. In the event that we
specifically requests additional
documentation in order to thoroughly
review an exemption request though,
the eligible professional will send this
documentation to us via mail.

Comment: One commenter suggested
that CMS develop the submission tool
in such a way as to prevent an eligible
professional from submitting
incomplete information. Another
commenter suggested that we develop
the Web-based tool to be user friendly.
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Response: It is our intention that the
Web-based tool be easily navigable. This
includes indicating which fields are
required for the eligible professional to
complete in order to submit a complete
request for a significant hardship
exemption. We also intend to provide
additional guidance for eligible
professionals to learn how to navigate
through the Web-based tool for purposes
of submitting a significant hardship
exemption request and to minimize the
potential for errors.

Comment: Some commenters stated
that we should encourage eligible
professionals to submit more than one
significant hardship exemption, should
more than one apply.

Response: While an eligible
professional need only request a
significant hardship exemption to the
2012 eRx payment adjustment under
one category, we are allowing eligible
professionals to request a significant
hardship exemption under more than
one exemption category, should more
than one category apply. While an
eligible professional will only be
required to select one applicable
significant hardship exemption category
when entering their request in the Web-
based tool, they can include the other
categories that apply in their
justification statement should more than
one category apply.

Comment: One commenter stated that
we should encourage eligible
professionals who have already reported
the eRx measure during the applicable
2012 eRx payment adjustment payment
reporting period to apply for a
significant hardship exemption, should
one apply.

Response: We did not propose to limit
the pool of eligible professionals who
can apply for an exemption request
under the finalized significant hardship
exemption categories. If an eligible
professional believes that he or she
qualifies for an exemption under one or
more of the significant hardship
exemption categories for the 2012 eRx
payment adjustment, he or she may
submit a request for an exemption
regardless of whether he or she
attempted to report the eRx measure for
purposes of the 2012 eRx payment
adjustment. As noted previously, all
requests for a significant hardship
exemption from the 2012 eRx payment
adjustment will be reviewed on a case-
by-case basis.

Comment: One commenter stated that
CMS should provide a resource to
address questions eligible professionals
may have about submitting significant
hardship exemption requests.

Response: We appreciate the
commenter’s feedback. We note that

questions regarding use of the Web-
based tool may be directed to the
Quality Net Help Desk. The Quality Net
Help Desk may be contacted via
telephone at 1-866—288-8912 or via
e-mail at Qnetsupport@sdps.org. Further
information on the QualityNet Help
Desk is available at https://
www.cms.gov/ERxIncentive/

11 HelpDeskSupport.asp#TopOfPage.

Comment: Some commenters stated
that CMS should, prior to allowing for
submission of significant hardship
requests, notify each eligible
professional of the following: (1)
Whether an eligible professional falls
under a limitation to the 2012 eRx
payment adjustment that was finalized
in the 2011 PFS Final Rule and
described in section II.B.1 of this final
rule and (2) whether an eligible
professional has met the criteria for
being a successful electronic prescriber
for the 2012 eRx payment adjustment.

Response: We appreciate the
commenter’s feedback. However, it is
not technically feasible for us to provide
notification to each eligible professional
as to whether the 2012 eRx payment
adjustment applies or whether an
eligible professional has met the criteria
for being a successful electronic
prescriber for the 2012 eRx payment
adjustment prior to the deadline for
submitting a significant hardship
request. Claims for dates of service
within the 2012 eRx payment
adjustment reporting period (that is,
January 1, 2011 through June 30, 2011)
are still being processed and analyzed.

Furthermore, we note that the burden
of requesting an exemption to the 2012
eRx payment adjustment under the
finalized significant hardship
exemption categories lies with the
eligible professional or group practice.

Comment: Some commenters stressed
the importance of providing sufficient
education and outreach so that eligible
professionals are aware of the finalized
proposals relating to the addition of
significant hardship exemption
categories, as well as the process for
submitting significant hardship requests
for the 2012 eRx payment adjustment.
Some commenters suggested that we
work with physician organizations to
inform eligible professionals of these
changes.

Response: We agree and intend to
provide education and outreach
opportunities to inform eligible
professionals of the changes to the
program we are finalizing in this final
rule. We also plan to work with
organizations outside of CMS to ensure
that the provider community is aware of
these changes.

Comment: One commenter suggested
that CMS work to avoid the reprocessing
of claims.

Response: We appreciate the
commenter’s feedback. We will work to
avoid the reprocessing of claims. We
intend to complete our review of the
request for exemptions under the
significant hardship exemption
categories finalized in this final rule and
the CY 2011 PFS final rule in time to
instruct the carrier/MACs as to those
eligible professionals or group practices
we determine are exempted from the
2012 eRx payment adjustment. We
would like to be able to process all such
requests before we begin making the
claims processing systems changes later
this year to adjust eligible professionals’
or group practices’ payments starting on
January 1, 2012. However, we anticipate
that, in some cases, particularly in
instances where eligible professionals
submit significant hardship exemption
requests closer towards the November 1,
2011 deadline, we may not be able to
complete our review of the requests
before the claims processing systems
updates are made to begin reducing
eligible professionals’ and group
practices’ PFS amounts in 2012. In such
cases, if we ultimately approve the
eligible professional or group practice’s
request for a significant hardship
exemption after January 1, 2012, we
would need to reprocess all claims for
services furnished up to that point in
2012 that were paid at the reduced PFS
amount, which we anticipate may take
several months. In order to avoid the
reprocessing of claims, we encourage
eligible professionals who wish to
submit a significant hardship exemption
request to do so as soon as possible,
rather than waiting until the November
1, 2011 deadline to submit such a
request.

Comment: One commenter stated that
submitting significant hardship
exemption requests via mail would be
too burdensome.

Response: We appreciate the
commenter’s feedback. Based on the
comments received, we believe the
Web-based tool is the most effective way
to receive and process significant
hardship exemption requests. We are
only allowing individual eligible
professionals to submit a significant
hardship exemption request via the
Web-based tool.

Comment: One commenter sought
clarification and instructions as to how
to request an exemption under the
significant hardship exemption
categories via the Web-based tool and
asked how we will provide a case-by-
case review of these requests.
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Response: We appreciate the
commenter’s feedback. Instructions on
how to access the Web-based tool and
request an exemption will be available
on the eRx Incentive Program Web site
at http://www.cms.gov/ERxIncentive/.
With respect to how we will review all
exemption requests, given the
requirement that we do so on a case-by-
case basis, we expect that each review
will be tailored to the specific case
presented.

After considering all the comments
received and for the reasons stated
previously, we are finalizing the
following process to request a
significant hardship exemption from the
2012 eRx payment adjustment under
any of the categories (including multiple
categories, if applicable) that we are
finalizing in this final rule:

e Identifying information which
include the TIN, NPI, name, mailing
address, and e-mail address of all
affected eligible professionals.

e The significant hardship exemption
category(ies) above that apply.

e A justification statement describing
how compliance with the requirement
for being a successful electronic
prescriber for the 2012 eRx payment
adjustment during the reporting period
would result in a significant hardship to
the eligible professional or group
practice (as was previously described).

¢ An attestation of the accuracy of the
information provided.

Individual eligible professionals must
submit significant hardship exemption
requests using a Web-based tool only.
Information on how to access the Web-
based tool as well as detailed
instructions for applying for a
significant hardship exemption will be
available on the eRx Incentive Program
Web site at http://www.cms.gov/
erxincentive/.

Although in the June 2011 proposed
rule (76 FR 31552), we proposed to
allow group practices participating in
the eRx Incentive Program as an eRx
GPRO to also submit an exemption
request via the Web-based tool, for
technical reasons, we cannot allow
group practices to submit significant
hardship exemption requests using this
Web-based tool. In the proposed rule,
we also stated that, if not technically
feasible to use a Web-based tool, an
eligible professional or group practice
may submit an exemption request via
mail. As such, group practices who wish
to submit an exemption request under
one or more of the finalized 2012 eRx
payment adjustment significant
hardship exemption categories must
submit this request via a mailed letter
containing all of the information
specified in the bullet points previously

listed. More information on how group
practices may request a significant
hardship via mail, such as the mailing
address for submitting this request, will
be available on the eRx Incentive
Program Web site at http://
www.cms.gov/erxincentive/.

Comment: Some commenters asked us
to establish a process whereby an
eligible professional or group practice
may appeal a denial of a request for an
exemption from the 2012 eRx payment
adjustment under the finalized
significant hardship exemption
categories.

Response: We appreciate the
commenters’ feedback. We will perform
a case-by-case review of each request for
an exemption to the 2012 eRx payment
adjustment. We believe that this review
of a request will be sufficient to
determine whether an eligible
professional or group practice should be
granted the exemption. Therefore, we
are not providing a means for
reconsideration of our determination to
approve or deny exemption requests.
We note that, although there is no
reconsideration of our determination
regarding an exemption, eligible
professionals and group practices may
contact the QualityNet Help Desk
should they have additional questions
regarding our determination.

5. Deadline for Submission of
Significant Hardship Exemption
Requests for the 2012 eRx Payment
Adjustment

We proposed that the eligible
professional or group practice must
submit the hardship request by no later
than October 1, 2011, which, if
submitted by mail means postmarked no
later than October 1, 2011 (76 FR
31553). We also proposed to extend the
deadline for submitting requests for
consideration for the two significant
hardship exemption category categories
(that is, eligible professional or group
practice practices in rural areas with
limited high speed internet access and
eligible professional or group practice
practices in an area with limited
available pharmacies for electronic
prescribing) for the 2012 eRx payment
adjustment that were finalized in the CY
2011 PFS final rule (75 FR 73564
through 73565) to October 1, 2011.

We also considered providing eligible
professionals and group practices with
additional time to submit requests for a
significant hardship exemption under
the proposed additional categories but
stated that we believed that doing so
might result in the need to reprocess
claims for 2012 services for eligible
professionals. We also proposed a
submission deadline for significant

hardship exemption requests no later
than 5 business days after the effective
date of the final rule to the extent the
final rule was not effective by October
1, 2011, and sought comments whether
such time would be adequate.

Comment: Some commenters stated
that CMS will be overwhelmed by
requests for significant hardship
exemption categories, even with the
creation and use of a Web-based tool,
and, as a result, will not be able to
timely review all significant hardship
exemption requests.

Response: Since this is the first
payment adjustment implemented
under the eRx Incentive Program, we
cannot determine how many requests
we will receive. However, we will make
every effort to review and process
requests for significant hardship
exemption categories in a manner as to
avoid the reprocessing of claims.

Comment: Several commenters
supported our proposal to extend the
deadline for submitting significant
hardship exemption requests for
purposes of the 2012 eRx payment
adjustment to October 1, 2011. Several
commenters stated that a deadline of 5
business days after the effective date
provides insufficient time for eligible
professionals to be informed of and
learn how to request a significant
hardship exemption. Therefore, these
commenters suggested other deadlines
that they believe would allow for
sufficient time for eligible professionals
to be informed of and request an
exemption. Some commenters suggested
that eligible professionals and group
practices be given at least 30 or 60 days
after the effective date of the rule to
submit significant hardship requests.
Some commenters asked that the
deadline for submitting a significant
hardship exemption be extended to
December 31, 2011. One commenter
asked that the deadline for submitting
requests for significant hardship
exemption categories be extended to 180
days following publication of this final
rule.

Response: We appreciate the
commenters’ feedback. We understand
the commenters’ concerns and believe it
is important to provide eligible
professionals with sufficient time to be
informed of our finalized changes to the
eRx Incentive Program for CY 2011. In
order to ensure that eligible
professionals are fully informed about
these significant hardship exemption
categories to the 2012 eRx payment
adjustment, we are finalizing a deadline
of November 1, 2011 for eligible
professionals to submit a significant
hardship request under the finalized
significant hardship exemption
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categories for the 2012 eRx payment
adjustment.

Although we still believe the October
1, 2011 deadline would provide
sufficient time for eligible professionals
to be informed of and request an
exemption, we are finalizing an
extended deadline of November 1, 2011
to provide eligible professionals with
more time to submit requests for a
significant hardship exemption. Eligible
professionals and group practices do not
need to wait until the effective date of
this final rule to submit a request for an
exemption from the 2012 eRx payment
adjustment. Rather, eligible
professionals and group practices may
begin submitting exemption requests
immediately following the display of
this final rule. As such, we believe that
eligible professionals will have ample
time to submit an exemption request.

Comment: Some commenters asked to
align the deadline for submitting
significant hardship exemption requests
under the eRx Incentive Program with
the deadline for achieving meaningful
use under the Medicare or Medicaid
EHR Incentive Programs.

Response: We appreciate the
commenters’ feedback. However, it is
not technically feasible for us to extend
the deadline for submitting significant
hardship exemption category requests
past November 1, 2011 in order to align
it with the deadline for achieving
meaningful use under the Medicare or
Medicaid EHR Incentive Programs
which for payment year 2011 does not
occur until 2012. In order to avoid
retroactive payments and claims
reprocessing, we must allow for
sufficient time to analyze the request
and make the necessary system changes
prior to January 1, 2012.

After considering the comments
received and for the reasons we
explained previously, we are finalizing
a deadline of November 1, 2011, for the
submission of significant hardship
exemption requests for purposes of the
2012 eRx payment adjustment.
Therefore, an individual eligible
professional must submit his or her
request for a request for a significant
hardship exemption via the Web-based
tool by November 1, 2011. Please note
that eligible professionals who wish to
request a significant hardship
exemption for one of the two significant
hardship exemption categories that were
previously finalized in the CY 2011 PFS
final rule (75 FR 73564 through 73565)
will not be able to do so via claims-
based submission of a G-code, as the
June 30, 2011 deadline for requesting
the two established significant hardship
categories in this manner has passed.
Group practices must submit a request

for a significant hardship exemption via
letter that must be postmarked no later
than November 1, 2011.

We are implementing a deadline of
November 1, 2011, and not later,
because we seek to complete our review
of the requests in time to instruct the
carriers/MAGs as to those eligible
professionals or group practices that are
not subject to the 2012 eRx payment
adjustment. We would like to be able to
process all such requests before we
begin making the claims processing
systems changes later this year to adjust
eligible professionals’ or group
practices’ payments starting on January
1, 2012. However, we anticipate that, in
some cases, we may not be able to
complete our review of the requests
before the claims processing systems
updates are made to begin reducing
eligible professionals’ and group
practices’ PFS amounts in 2012. In such
cases, if we ultimately approve the
eligible professional’s or group
practice’s request for a significant
hardship exemption, we will need to
reprocess all claims for services
furnished up to that point in 2012 that
were paid at the reduced PFS amount.

Once we have completed our review
of the eligible professional’s or group
practice’s request and made a decision,
we will notify the eligible professional
or group practice of our decision and all
such decisions will be final.

I11. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide 60-
day notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

¢ The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

e The accuracy of our estimate of the
information collection burden.

e The quality, utility, and clarity of
the information to be collected.

e Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

We solicited public comment on each
of these issues for the following sections
of this document that contain
information collection requirements
(ICRs):

A. ICRs Related to Changes to the 2011
eRx Measure

We do not believe there is any burden
associated with the proposed changes to
the 2011 eRx measure as the changes
solely clarify whether we consider
Certified EHR Technology to meet the
technological requirements of the eRx
measure and do not change the
reporting requirements for purposes of
reporting the eRx quality measure for
the 2011 eRx incentive and 2013 eRx
payment adjustment.

B. ICRs Regarding Additional
Significant Hardship Exemption
Categories for the 2012 eRx Payment
Adjustment

We believe that any burden associated
with submitting the hardship exemption
requests for the additional categories we
proposed would be minimal and would
be limited to the time and effort
associated with gathering the requested
information described in section II.B.4
of this final rule and submitting the
information to CMS in the specified
form and manner. Whether the
application can be submitted online or
mail, we do not anticipate it taking more
than a 2 hours per eligible professional
or group practice to review the
significant hardship exemption,
determine which category(ies) applies to
their particular situation, gather the
information needed for the justification,
and then complete and submit the
information to CMS.

To provide an estimate of the burden
associated with submitting a hardship
exemption request, we need to
determine the approximate number of
physicians and eligible professionals
that could be subject to the eRx payment
adjustment in 2012 as well as the
number of eligible professionals that
could submit a hardship exemption
request. Based on Medicare Part B
claims data, it is estimated that
approximately 209,000 eligible
professionals could potentially be
subject to the 2012 eRx payment
adjustment unless they become a
successful electronic prescriber (that is,
report the eRx measure at least 10 times
during the 6-month reporting period) or
receive a significant hardship
exemption. Thus, the maximum total
number of eligible professionals that
could potentially need to request a
significant hardship exemption is
believed to be approximately 209,000.
However based on participation
numbers from previous eRx Incentive
Program years, we predict that the
number of eligible professionals
impacted will in fact be lower. In 2009,
92,132 eligible professionals
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participated in the eRx program and
preliminary data for 2010 indicates that
100,444 professionals have participated
in the eRx Incentive Program. Based on
this data, we have determined that it is
more accurate to estimate that
approximately 209,000 eligible
professionals could potentially submit a
significant hardship exemption request
as over 100,000 eligible professionals
are already participating in the program.
While we do not have a precise estimate
of how many of the eligible
professionals that are not able to be
successful electronic prescribers will
request a significant hardship, we do
know that since the hardship exemption
categories will not apply to all eligible
professionals since they represent
specific circumstances. Therefore, for
purposes of this burden estimate, we
will assume that, at a minimum,
approximately 10 percent of the 209,000
eligible professionals that could
potentially request a significant
hardship exemption will do so. This
brings our minimum estimated number
of eligible professionals impacted to
approximately 10,900. Based on our
estimate that the time needed to collect
and report the information requested
will be 2 hours, we believe that the total
burden associated with requesting a
significant hardship exemption will
range from approximately 21,800 hours
(10,900 eligible professionals x 2 hours
per eligible professional) to 418,000
hours (209,000 eligible professionals x 2
hours per eligible professional). Based
on an average group practice labor cost
of $58 per hour, we predict the annual
burden cost to be between
approximately $1,264,400 ($58 per hour
% 21,800 hours) and $24,244,000 ($58
per hour x 418,000 hours).

Comment: Some commenters
suggested that CMS’ estimates regarding
how many eligible professionals will
apply for a significant hardship
exemption for the 2012 eRx payment
adjustment is too low.

Response: We appreciate the
commenters’ feedback. While our
minimum estimate are based on our
participation numbers from the 2009
eRx Incentive Program, which is the
latest complete participation
information available for the eRx
Incentive Program at this time, we note
that the maximum estimate was based
on an analysis of 2010 claims data to
determine how many MDs, DOs,
podiatrists, nurse practitioners, and
physician assistants have at least 100
denominator eligible visits and meet the
10% threshold in a 6-month period.
Thus, the maximum estimate assumes
that every eligible professional who
needs to report the eRx measure or be

subject to the payment adjustment will
apply for a significant hardship
exemption. Unfortunately, because we
never implemented a payment
adjustment under the eRx Incentive
Program before, we cannot precisely
estimate how many eligible
professionals will apply for a significant
hardship exemption.

IV. Regulatory Impact Statement

This final rule includes changes to the
eRx Incentive Program. The first change
we are finalizing involves modifying the
eRx quality measure used for certain
reporting periods in CY 2011 to address
uncertainties related to the
technological requirements of the
Medicare eRx Incentive Program. The
eRx measure is being revised to indicate
whether an eligible professional has
adopted a qualified electronic
prescribing system, which is a system
that meets the four functionalities
discussed above, or Certified EHR
Technology as defined at 42 CFR 495.4
and 45 CFR 170.102. The second change
we are finalizing is the adoption of
additional significant hardship
exemption categories for the 2012 eRx
payment adjustment. The additional
significant hardship exemption
categories we are finalizing for the 2012
e Rx payment adjustment include: (1)
Eligible professionals who register to
participate in the Medicare or Medicaid
EHR Incentive Program and adopt
Certified EHR Technology; (2) the
inability to electronically prescribe due
to local, State, or Federal law; (3)
limited prescribing activity; and (4)
insufficient opportunities to report the
eRx measure due to limitations of the
measure’s denominator. Finally, this
final rule provides an extension of the
deadline for submitting requests for
exemptions from the 2012 eRx payment
adjustment under the additional
significant hardship exemption
categories, as well as the two significant
hardship codes established in the CY
2011 PFS final rule with comment
period: (1) The eligible professional
practices in a rural area without
sufficient high speed internet access;
and (2) the eligible professional
practices in an area without sufficient
available pharmacies for electronic
prescribing.

We have examined the impact of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L. 96—
354), section 1102(b) of the Social
Security Act, section 202 of the

Unfunded Mandates Reform Act of 1995
(March 22, 1995; Pub. L. 104—4),
Executive Order 13132 on Federalism
(August 4, 1999) and the Congressional
Review Act (5 U.S.C. 804(2)).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RTIA) must be prepared for major rules
with economically significant effects
($100 million or more in any 1 year). We
estimate that the impact of the changes
will be $30 million for fiscal year (FY)
2012, net of premium offset based on
the FY 2012 President’s budget baseline
and $20 million for FY 2013. Therefore,
this final rule does not reach the
economic threshold and thus is not
considered a major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
entities if a rule has a significant
economic impact on a substantial
number of small entities. For purposes
of the RFA, small entities include small
businesses, nonprofit organizations, and
small governmental jurisdictions.
Individuals and States are not included
in the definition of a small entity. A
majority of the physicians and other
eligible professionals affected by this
final rule are small entities either by
being nonprofit organizations or by
meeting the Small Business
Administration size thresholds for a
small healthcare business (having
revenues of less than $7.0 million to
$34.5 million in any 1 year). While we
do not have precise estimates, we
believe this final rule will affect a
substantial number of small entities
(that is, several thousand or more).

We interpret the requirement for
preparation of an Initial Regulatory
Flexibility Analysis as applying to final
rules that impose significant economic
burden. The Office of the Chief Council
for Advocacy within the Small Business
Administration believes that the
requirement applies whether the
economic impact is positive or negative.
Regardless, we normally prepare a
voluntary analysis when final rules will
have a significant positive impact. In
this case, the change to the eRx measure
under the eRx Incentive Program for
purpose of reporting for the 2011 eRx
incentive and the 2013 eRx payment
adjustment and the additional
significant hardship exemption
categories, if applicable, for purposes of
the 2012 eRx payment adjustment will



54968

Federal Register/Vol. 76, No. 172/Tuesday, September 6, 2011/Rules and Regulations

reduce burden for eligible professionals.
The modification to the eRx measure
eliminates any uncertainty as to
whether eligible professionals who are
participating in both the eRx Incentive
Program and the EHR Incentive Program
can use the Certified EHR Technology
that they adopted for the EHR Incentive
Program to electronically prescribe
under the eRx Incentive Program.
Therefore, there is no ambiguity as to
whether eligible professionals can use
the same technology for both programs
and less time and effort spent by eligible
professionals to determine whether the
Certified EHR Technology they have
adopted for purposes of the EHR
Incentive Program could be used to
meet the eRx quality measure under the
eRx Incentive Program. It is difficult to
estimate the precise economic impacts
of these changes on the affected entities.

We believe that the additional
significant hardship exemption
categories for the 2012 eRx payment
adjustment we are finalizing in this final
rule will reduce the number of eligible
professionals that will otherwise be
subject to a 1.0 percent adjustment in
the PFS amount for covered professional
services furnished in 2012. Also, the
changes we are finalizing will continue
to encourage adoption of electronic
prescribing in the interest of improving
the medication prescription process
while acknowledging circumstances
that may prevent physicians and other
professionals from successfully
participating in the eRx Incentive
Program. Based on 2010 Medicare Part
B claims data, we believe approximately
209,000 eligible professionals will need
to either be a successful electronic
prescriber or request a hardship
exemption to avoid the 2012 eRx
payment adjustment. However, we are
unable to provide a precise estimate as
to the number of eligible professionals,
out of the total 209,000, that will
potentially request a significant
hardship exemption for one of the
hardship exemption categories. While
we are aware, from public comments
received in response to the CY 2011 PFS
proposed rule and final rule with
comment period, correspondence,
inquiries received by our help desk, and
comments made by eligible
professionals on our national provider
calls, open door forums, and a February
9, 2011 Town Hall Meeting, that there
are eligible professionals who have
expressed their inability to meet the
successful electronic prescriber
requirements for the 2012 eRx payment
adjustment for one or more of the
circumstances addressed by the
additional significant hardship

exemption categories, we are not able to
quantify in detail how many eligible
professionals these additional
significant hardship exemption
categories could apply to since each
eligible professional’s individual
circumstances are unique. We believe
that any cost associated with requesting
a significant hardship exemption under
these categories will be minimal since it
will be limited to the time and effort
associated with submitting an
exemption request based on a finalized
significant hardship exemption category
from the 2012 eRx payment adjustment
either via the Web tool or by mail. We
believe that any cost associated with
requesting a significant hardship
exemption will, if applicable to the
eligible professional, be offset by the
eligible professional avoiding the
payment adjustment in 2012.

Overall, we estimate that the impact
of the changes we are finalizing will be
$30 million for FY 2012, net of premium
offset based on the FY 2012 President’s
budget baseline and $20 million for FY
2013.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area for
Medicare payment regulations and has
fewer than 100 beds. We are not
preparing an analysis for section 1102(b)
of the Act because we have determined,
and the Secretary certifies, that this final
rule will not have a significant impact
on the operations of a substantial
number of small rural hospitals. The
eRx Incentive Program does not apply to
small rural hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any 1 year of $100 million in 1995
dollars, updated annually for inflation.
In 2011, that threshold is approximately
$136 million. This rule would have no
consequential effect on State, local, or
tribal governments or on the private
sector. Executive Order 13132
establishes certain requirements that an
agency must meet when it promulgates
a final rule that imposes substantial
direct requirement costs on State and
local governments, preempts State law,
or otherwise has Federalism
implications. Since this regulation does
not impose any costs on State or local

governments, the requirements of
Executive Order 13132 are not
applicable.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects for 42 CFR Part 414

Administrative practice and
procedure, Health facilities, Health
professions, Kidney diseases, Medicare,
Reporting and recordkeeping.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services amends 42 CFR part
414 as set forth below:

PART 414—PAYMENT FOR PART B
MEDICAL AND OTHER HEALTH
SERVICES

m 1. The authority citation for part 414
continues to read as follows:

Authority: Secs. 1102, 1871, and 1881(b)(1)
of the Social Security Act (42 U.S.C. 1302,
1395hh, and 1395rr(b)(1)).

Subpart B—Physicians and Other
Practitioners

m 2. Section 414.92 is amended by
revising paragraph (c)(2)(ii) to read as
follows:

§414.92 Electronic Prescribing Incentive
Program.
* * * * *

(C) * % %

(2) * % %

(ii) Significant hardship exception.
CMS may, on a case-by-case basis,
exempt an eligible professional (or in
the case of a group practice under
paragraph (e) of this section, a group
practice) from the application of the
payment adjustment under paragraph
(c)(2) of this section if, CMS determines,
subject to annual renewal, that
compliance with the requirement for
being a successful electronic prescriber
would result in a significant hardship.
Eligible professionals (or, in the case of
a group practice under paragraph (e) of
this section, a group practice) may
request consideration for a significant
hardship exemption from the 2012 eRx
payment adjustment if one of the
following circumstances apply:

(A) The practice is located in a rural
area without high speed internet access.

(B) The practice is located in an area
without sufficient available pharmacies
for electronic prescribing.

(C) Registration to participate in the
Medicare or Medicaid EHR Incentive
Program and adoption of Certified EHR
Technology.
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(D) Inability to electronically
prescribe due to local, State or Federal
law or regulation.

(E) Limited prescribing activity.

(F) Insufficient opportunities to report
the eRx measure due to limitations of
the measure’s denominator.

* * * * *
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: August 25, 2011.
Donald M. Berwick,
Administrator, Centers for Medicare &
Medicaid Services.

Approved: August 26, 2011.
Kathleen Sebelius,
Secretary, Department of Health and Human
Services.
[FR Doc. 2011-22629 Filed 8-31-11; 11:15 am]
BILLING CODE 4120-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 154
[CMS-9999—F]
RIN 0938-AR26

Rate Increase Disclosure and Review:
Definitions of “Individual Market’’ and
“Small Group Market”

AGENCY: Center for Consumer
Information and Insurance Oversight,
Centers for Medicare & Medicaid
Services (CMS), HHS.

ACTION: Final rule.

SUMMARY: This final rule amends a May
23, 2011, final rule entitled ‘“Rate
Increase Disclosure and Review”. The
final rule provided that, for purposes of
rate review only, definitions of
“individual market” and “small group
market” under State rate filing laws
would govern even if those definitions
departed from the definitions that
otherwise apply under title XXVII of the
Public Health Service Act (PHS Act).
The preamble to the final rule requested
comments on whether this policy
should apply in cases in which State
rate filing law definitions of “individual
market”” and “‘small group market”
exclude association insurance policies
that would be included in these
definitions for other purposes under the
PHS Act. In response to comments, this
final rule amends the definitions of
“individual market” and ““small group
market” that apply for rate review
purposes to include coverage sold to
individuals and small groups through

associations even if the State does not
include such coverage in its definitions
of individual and small group market.
This final rule also updates standards
for health insurance issuers regarding
disclosure and review of unreasonable
premium increases under section 2794
of the Public Health Service Act.

DATES: Effective date. This rule is
effective on November 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Sally McCarty, (301) 492—4489 (or by
e-mail: ratereview@hhs.gov).
SUPPLEMENTARY INFORMATION:

I. Background

The Patient Protection and Affordable
Care Act (Pub. L. 111-148) was enacted
on March 23, 2010; the Health Care and
Education Reconciliation Act (Pub. L.
111-152) was enacted on March 30,
2010. In this preamble, we refer to the
two statutes collectively as the
Affordable Care Act. The Affordable
Care Act reorganizes, amends, and adds
to the provisions of part A of title XXVII
of the Public Health Service Act (PHS
Act) relating to group health plans and
health insurance issuers in the group
and individual markets.

Section 1003 of the Affordable Care
Act adds a new section 2794 of the PHS
Act, which directs the Secretary of the
Department of Health and Human
Services (the Secretary), in conjunction
with the States, to establish a process for
the annual review of “unreasonable
increases in premiums for health
insurance coverage.” The statute
provides that health insurance issuers
must submit to the Secretary and the
applicable State justifications for
unreasonable premium increases prior
to the implementation of the increases.
Section 2794 of the PHS Act does not
apply to grandfathered health insurance
coverage, nor does it apply to self-
funded plans.

On December 23, 2010, we published
a Notice of Proposed Rulemaking to
implement section 2794. Among other
things, because of unique characteristics
of State rate review and for purposes of
administrative efficiency, we proposed
to adopt definitions of the individual
and small group markets that would
defer to definitions set forth in State rate
filing laws. We did not discuss in the
proposed rule, or anticipate, how
association policies would be treated
under the proposal. Regardless, we
received a number of comments
objecting to the definitions as they
would apply to association plans. On
May 23, 2011, we published a final rule
with comment period (76 FR 29964), in
which we specifically solicited further
comments on amending the definitions

of “individual market” and ‘““small
group market” in § 154.102 to include
coverage sold to individuals and small
groups through associations in all cases.

We received 30 comments in the
comment period. Commenters included
the National Association of Insurance
Commissioners (NAIC); a State
insurance regulator; many consumer
and public interest organizations;
associations sponsoring insurance plans
for their individual and employer
members; health care providers; health
insurance issuers and related trade
associations (collectively, “industry”);
and others. After consideration of the
comments, we are amending the May
23, 2011 final rule to provide that
individual and small employer policies
sold through associations will be
included in the rate review process,
even if a State otherwise excludes such
coverage from its definitions of
individual and small group market
coverage.

II. Provisions of the May 23, 2011 Final
Rule With Comment and Responses to
Comments

In the May 23, 2011 final rule, we
solicited comments regarding whether
to amend the definitions of “individual
market”” and “small group market” in
§ 154.102 to include coverage sold to
individuals and small groups through
associations in the rate review process,
even if the State excludes such coverage
from its definitions of individual and
small group market coverage.
Additionally, we solicited comments to
address the following questions:

1. Do States currently review rate
increases for association and out-of-
State trust coverage sold to individuals
and small groups, regardless of whether
the policies are sitused in or outside of
their States?

2. How many rate filings do States
receive for association and out-of-State
trust coverage?

3. How prevalent are association and
out-of-State trust coverage
arrangements? What percentage of
individual market and small group
market business is sold through
associations and out-of-State trusts?

4. In which States is association and
out-of-State trust coverage commonly
purchased by individuals and small
groups? Where are out-of-State trusts
typically situated?

5. Why do some individuals and
small employers purchase coverage
through associations and out-of-State
trusts rather than through the traditional
markets? Are there particular groups of
individuals or types of small employers
that typically purchase coverage
through associations and out-of-State
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trusts? What organizations (other than
issuers) typically sponsor, endorse, or
market association and out-of-State trust
arrangements?

6. How do rate increases for
association and out-of-State trust
coverage sold to individuals and small
groups compare to rate increases in the
traditional market? What explains the
differences (if any) between rate
increases for association and out-of-
State trust coverage and traditional
market coverage?

Comment: Most commenters,
including State regulators, consumer
advocates, the insurance industry
representatives, and three affected
associations, supported including
individual and small group association
coverage in the definitions of
“individual market” and “small group
market” in § 154.102, even where such
coverage was not included in those
definitions under State rate filing laws,
so that more individuals and small
employers would benefit from rate
review. According to comments from
consumer advocates and some of the
affected associations, if association
coverage was not included in the rate
review rule, the association coverage
market would be treated differently
from traditional markets in some States,
and consumers in these plans would not
benefit from the Affordable Care Act’s
rate review process. State regulators and
consumer advocates noted that, in the
past, State law exceptions for
association health plans had allowed
them to avoid market reforms such as
guaranteed issue and community rating
and permitted them to “‘cherry pick”
individuals and groups with favorable
risk profiles. A State regulator also
noted that exempting coverage sold
through the associations from the
regulatory process leads to a
concentration of poorer risk in non-
association coverage in community
rating States. Based on past State
experience with association coverage
exceptions, the NAIC advised against
allowing exceptions for association
coverage under the market definitions of
§154.102. Moreover, consumer
advocates and one issuer emphasized
the importance of having consistent
standards across association health
plans and the rest of the market to
ensure that issuers competed on a level
playing field.

Many comments also discussed the
importance of encouraging States to
regulate association plans in the same
way as the traditional market. Several
consumer advocates and State insurance

officials cited a study* concluding that
two-thirds of the States regulate
associations differently from other plans
in the same market and about one-half
of the States entirely or partially exempt
national associations from State
regulation. In States where associations
are not regulated, this differential
treatment gives residents little recourse
if their association health plan changes
its terms of coverage, denies claims, or
completely ceases operation. One
consumer advocate further highlighted
that individuals and small businesses
often buy health plans through
associations with little knowledge of the
protections that they do or do not have
in these plans. In addition, the
consumer noted that many States cede
the regulatory and oversight roles to
other States when an association is
headquartered elsewhere, allowing
association health plans to operate
without as much oversight as plans in
the traditional market. This can result in
different consumers in the same State
being subject to different levels of
protections depending on whether the
coverage is sold through an association
and also on where the association is
sitused.

While most comments were in favor
of including association coverage in the
rate review process even where State
rate filing laws did not include such
coverage in definitions of individual
market and small group market, CMS
received five comments that opposed
changing the current policy under
§154.102. Four of these comments came
from associations, and one comment
came from an association professional
membership organization. Three
associations discussed the history of
associations in their State and indicated
that their State treats association health
plans as large group plans not subject to
individual or small group requirements
for all purposes, not just rate review.
These associations expressed concern
about potential logistical and
administrative burdens for association
plans were they to be regulated as small
group market coverage at the State and
Federal levels. (We note that even if we
were not making this amendment to the
final rate review rule, this State practice
would differ from longstanding
guidance on the treatment of association
coverage for all other purposes under
title XXVII of the PHS Act.) In addition,
all five commenters asserted that,
because association health plans have a
larger insurance pool, they should not
be regulated the same as plans and

1Mila Kofman, Kevin Lucia, Eliza Banget, Karen
Politz, “Association Health Plans: What’s All the
Fuss About?” Health Affairs, Vol. 25, No. 6, 2006.

policies in individual and small group
markets. However, a regulator from the
same State as three of the associations
opined that successful implementation
of the Affordable Care Act depended on
having a stable health insurance market,
which could be jeopardized if issuers
could avoid the various individual and
small group market requirements by
offering coverage through associations.

Response: In light of these comments,
we are amending the definitions of
“individual market” and “small group
market” in this final rule to include
individual and small group coverage
sold through associations in the rate
review process. This amendment
applies to rates for association coverage
that are filed, or are effective in States
without filing requirements, on or after
November 1, 2011. The majority of
commenters supported extending the
rate review rule to include such
association coverage; no commenter
offered a persuasive reason why
associations should be treated
differently in connection with the
review of rate increases than they are
treated generally under the PHS Act. To
the extent that issuers set premiums for
members within an association
differently based on their own health
status or other factors, these association
members are essentially purchasing
individual or small group coverage and
should not be treated differently than
other individuals or small groups not
buying coverage through an association.
Further, excluding individual and small
group coverage sold through
associations from the rate review
process creates an unlevel playing field
between issuers that sell coverage
through associations and those that do
not. Lastly, excluding association
coverage from the rate review process
raises the risk of creating incentives that
could lead to adverse selection. We note
that nothing in this amended rule
prevents individuals and employers
from enjoying the benefits of belonging
to an association and obtaining health
insurance coverage as a benefit of their
association membership.

All other requirements in title XXVII
of the PHS Act (for example, section
2718’s medical loss ratio requirements)
are governed by the individual and
small group market definitions in
section 2791 of the PHS Act. Under
section 2791’s definitions, individuals
and employers who purchase health
insurance coverage through associations
generally have been and continue to be
entitled to the same rights and
protections as those who purchase
coverage in the individual and group
markets. CMS Insurance Standards
Bulletin 02—02 (August 2002) stated that
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“the test for determining whether health
insurance coverage offered through an
association is group market coverage or
individual market coverage, for
purposes of [PHS Act] title XXVII, is the
same test as that applied to health
insurance offered directly to employers
or individuals.”

The decision to propose somewhat
different definitions of individual and
small group market for the purposes of
rate review was based on the discretion
under section 2794 of the PHS Act to
specify which markets are subject to this
rate review rule, and our desire to
minimize disruption for the States and
enable as many of them as possible to
have Effective Rate Review Programs. In
proposing to follow State filing law
definitions, we did not take into account
the substantial difference this could
make with respect to association
coverage in States with filing law
definitions of individual market and
small group market that exclude
association coverage.? However, we are
amending the regulation to make clear
that for purposes of rate review, the
treatment of association coverage is
identical to how it is treated for other
title XXVII requirements, so that
individuals and small employers who
purchase coverage through an
association have the same set of
protections they would receive if they
had purchased coverage outside of an
association. We note that in amending
these definitions, we do not change the
role offered to States to conduct
Effective Rate Review Programs under
the final rule which aims to minimize
disruption of State rate review
processes.

Comment: A trade association noted
that section 3(5) of the Employee
Retirement Income Security Act (ERISA)
defines the term “employer” so that an
association of employers could be
deemed an “‘employer” sponsoring a
group health plan under some
circumstances. In such a case, the
commenter recommended that the
association coverage should be treated
as one group health plan for purposes of
the rate review process.

Response: As indicated by the
commenter, the market definitions in
section 2791 of the PHS Act are derived
from definitions of employer and

2 As noted above, there is a long, consistent
history of how associations have been treated with
respect to the requirements added by the Health
Insurance Portability and Accountability Act of
1996 (HIPAA). However, prior to enactment of the
Affordable Care Act, none of those requirements
related to rate review, and for HIPAA purposes it
was irrelevant how a State defined its markets for
rate review purposes. Therefore we were not
familiar with the possible ramifications for
associations.

employee welfare benefit plan in ERISA
section 3. While the proposed rule and
current final rule adopt a different
policy for rate review purposes with
respect to association coverage than
would apply under the PHS Act for
other purposes, we are amending the
final rule to apply the general PHS Act
policy on association coverage under
the rate review regulation, as an
exception to the general rule that State
definitions govern. Accordingly, if an
association is, in fact, sponsoring a
group health plan subject to ERISA, the
association coverage should be
considered to be one group health plan
and the number of employees covered
by the association would determine the
group size for purposes of determining
whether the group health plan is
sponsored by a small employer and
subject to the rate review process.

In most situations involving
association coverage, the group health
plan will exist at the individual
employer level and not at the
association level, in which case the size
of the individual employers in the
association will determine whether the
association coverage is subject to the
rate review process. The Department of
Labor (DOL) has jurisdiction over ERISA
group health plans and, for private
sector entities, the determination of
whether the group health plan exists at
the association level or the employer
level is made under ERISA. DOL has
prepared a booklet in an effort to
address questions that have been raised
under ERISA concerning “multiple
employer welfare arrangements.” This
booklet may assist stakeholders in
identifying situations where an ERISA
group health plan may exist at the
association level. See DOL MEWA
Guide (http://www.dol.gov/ebsa/
Publications/mewas.html). Several DOL
Advisory Opinions may also be helpful.
See DOL Advisory Opinions 2001-04A
(http://www.dol.gov/ebsa/regs/aos/
a02001-04a.html); 2008-07 A (http://
www.dol.gov/ebsa/regs/aos/ao2008-
07a.html) and 2003-13A (http://
www.dol.gov/ebsa/regs/aos/ao02003-
13a.html). For example, in DOL
Advisory Opinion 2008-07A, DOL
stated:

“A determination whether there is a
bona fide employer group or association
for this ERISA purpose must be made on
the basis of all the facts and
circumstances involved. Among the
factors considered are the following:
how members are solicited; who is
entitled to participate and who actually
participates in the association; the
process by which the association was
formed, the purposes for which it was
formed, and what, if any, were the

preexisting relationships of its members;
the powers, rights, and privileges of
employer members that exist by reason
of their status as employers; and who
actually controls and directs the
activities and operations of the benefit
program. The employers that participate
in a benefit program must, directly or
indirectly, exercise control over the
program, both in form and in substance,
in order to act as a bona fide employer
group or association with respect to the
program.

The definition of ‘employee welfare
benefit plan’ in ERISA is grounded on
the premise that the person or group
that maintains the plan is tied to the
employers and employees that
participate in the plan by some common
economic or representation interest or
genuine organizational relationship
unrelated to the provision of benefits.”

For more information, State regulators
and other stakeholders can contact the
Department of Labor’s Employee
Benefits Security Administration.

Comment: An association advised that
a group policy for an association is
issued to a trust in the State where the
trust is domiciled and certificates are
issued to insured parties who may
reside in other States. In such a case, the
association indicated that if the State
where the trust is domiciled has a rate
review process, that State should be
responsible for the rate review of the
entire program and should apply the
same rating principles to the entire
association, thus making it easier for
compliance. Consumer advocates and a
health insurance issuer, on the other
hand, advised that rate increases of all
individual and small group coverage
sold in a State should be reviewed by
that State, regardless of where the
association is domiciled, to ensure that
the individuals and employers in the
State are protected by their local
insurance department.

Response: A State’s ability to review
rate increases of coverage sold through
associations domiciled in another State
is dependent solely upon State law.
Accordingly, it will be up to each
individual State to determine whether
its laws provide the authority to review
proposed rate increases of individual
and small group health insurance
coverage sold through associations
domiciled in another State. It should be
noted that the rate review process set
forth in the May 23, 2011 final rule sets
standards so that the reporting and
review process is similar in all States
which should decrease the burden of
having to file a rate increase in multiple
States.

Comment: One insurance issuer
commented that CMS should keep bona


http://www.dol.gov/ebsa/regs/aos/ao2008-07a.html
http://www.dol.gov/ebsa/regs/aos/ao2008-07a.html
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fide associations out of the rate review
process because the bona fide
association marketplace operates much
like the large group market, in that
trustees of associations are sophisticated
purchasers who exercise their fiduciary
responsibility to their members. This
commenter therefore felt that, to prevent
an undue burden on the rate review
process, bona fide associations should
be regulated differently from non-bona
fide associations. An association
indicated that, if bona fide association
individual and small group coverage
were included in the rate review
process, it would subject the affected
insurance premiums to review by as
many as 40 different States.

Response: Although the PHS Act
recognizes bona fide associations as
defined by section 2791(d)(3) 3 of the
PHS Act and currently exempts them
from guaranteed renewability of
coverage and guaranteed availability of
coverage, individual and small group
coverage provided through bona fide
associations are subject to every other
provision and protection of title XXVII
of the PHS Act without exception.
Therefore, the rate review process
applies to individual and small group
coverage provided through bona fide
associations and non-bona fide
associations. It should be noted that the
rate review process set forth in the May
23, 2011 rule sets standards so that the
reporting and review process is similar
in all States which should decrease the
burden of having to file a rate increase
in multiple States.

Comments: Consumer advocates
commented that States should be
required to review an issuer’s premium-
rate increases on individuals and small
groups purchasing insurance through an
association or out-of-State trust as a
condition of having an Effective Rate
Review Program. These commenters
also suggested that, to the extent
possible, adequate regulation of
associations should be a factor in
awarding Cycle II grants of the Health
Insurance Rate Review Program.

Response: A State that meets the
criteria for an Effective Rate Review
Program, as outlined in § 154.301 will
be determined to have Effective Rate
Review Programs; with this amendment,
this review will apply to rate increases
of association coverage sold directly to
individuals and small groups in that
State. A State’s status as an Effective

3 Bona fide association means, with respect to
health insurance coverage offered in a State, an
association that meets the following conditions: (1)
Has been actively in existence for at least 5 years.
(2) Has been formed and maintained in good faith
for purposes other than obtaining insurance. (3)
Does not condition membership in the association

Rate Review Program State in other
market segments will not be affected by
its status as it relates to the effective
review of association coverage rate
increases. For purposes of this
determination, we will not take into
account whether the State where an
association plan has its situs reviews the
rates. In order to be an Effective Rate
Review Program State for association
coverage, a State will have to meet the
criteria specified in § 154.301(a) and (b)
for review of rate filings in its State for
association coverage. If a State fails to
meet the criteria for association
coverage, CMS will review the rate
filings above the threshold for the
association coverage in that State.

The Cycle II funding opportunity
announcement (FOA) was posted in
February of this year and applications
were due August 15, 2011. In order to
be eligible for an award under Cycle 1II,
for either Phase I or Il awards, a State
must be able to demonstrate at the time
of application that it already meets the
criteria for an Effective Rate Review
Program, or that with the funding
resources from the grant it can achieve
an Effective Rate Review Program.

To the extent that association
coverage is one product type in which
a State can be effective or not, it is a
consideration, but effective review of
association coverage is not a
requirement for a Cycle II grant.

I11. Provisions of This Final Rule

This final rule amends the definition
of “individual market” and ‘“‘small
group market” in § 154.102 as follows:

We amended the definition of
“individual market” to include coverage
that would be regulated as individual
market coverage (as defined in section
2791(e)(1)(A)) if it were not sold through
an association. We also amended the
definition of “small group market” to
include coverage that would be
regulated as small group market
coverage (as defined in section
2791(e)(5)) if it were not sold through an
association. This approach follows the
definition that applies for other PHS Act
purposes (under which an association
itself will only be considered to be a
group health plan if it complies with
and is regulated under ERISA).

on any health status-related factor relating to an
individual (including an employee of an employer
or a dependent of any employee). (4) Makes health
insurance coverage offered through the association
available to all members regardless of any health
status-related factor relating to the members (or
individuals eligible for coverage through a

IV. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide 60-
day notice in the Federal Register and
solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

e The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

¢ The accuracy of our estimate of the
information collection burden.

e The quality, utility, and clarity of
the information to be collected.

e Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

The Collection of Information
Requirements associated with the May
23, 2011 final rule were approved under
OMB control number 0938-1141, with
an expiration date of August 31, 2014.
In the May 23, 2011 final rule, we
solicited comments on whether
individual and small group coverage
sold through associations should be
included in the rate review process. At
that time, we did not include an
estimate of the number of rate review
filings of association coverage for the
burden estimates in the PRA section of
the final rule. We are now amending the
burden estimates in the PRA section to
reflect the additional number of filings
resulting from amending this final rule.

As indicated in RIA section below, we
estimate that 229 additional rate filings
will be subject to the rate review process
as a result of including individual and
small group coverage sold through
associations in the process. This
increases the total number of filings
subject to review from 974 to 1,203. All
other estimates, including number of
respondents and burden per response,
have not changed from the final rule.
Accordingly, the language from the PRA
section of the May 2011 final rule is
incorporated in this final rule and the
changes in the estimates are reflected in
the Revised Table A, with revised
numbers highlighted in bold.

member). (5) Does not make health insurance
coverage offered through the association available
other than in connection with a member of the
association. (6) Meets any additional requirements
that may be imposed under State law.
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Revised Table A — Estimated Annual Burden
Hourly Total
Burden Total Labor Labor Total
OMB Number Number per Annual | Cost of Cost of Capital/ Total
Regulation | Control of of Response | Burden | Reporting | Reporting | Maintenance Cost
Section(s) No. Respondents | Responses | (hours) | (hours) % ()] Costs (3) %
§154.210 0938- 35 801 0.33 264 200 52,800 0 52,800
1CRs New
Regarding
State
Determinations
§§154.215, 0938- 417 1,203 11 13,233 200 2,646,600 0 2,646,600
and 154.220, New
ICRs
Regarding the
Rate Review
Preliminary
Justification
Form
§154.230 0938- 417 1,203 0.5 601 200 120,200 0 120,200
ICRs New
Regarding the
Final
Justification
§154.230 0938- 417 1,203 0.5 601 200 120,200 0 120,200
ICRs New
Regarding the
Final
Notification
Total 452 4,410 14,699 2,939,800 2,939,
800

V. Response to Comments

Because of the large number of public
comments we receive on Federal
Register documents, we are not able to
acknowledge or respond to them
individually. A discussion of the
comments we received is included in
the preamble of this document.

VI. Regulatory Impact Analysis

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

A. Summary

In the regulatory impact analysis
(RIA) for the May 23, 2011 final rule, we
discussed the proposal to amend the
definitions of individual and small
group markets in order for individual
and small group coverage sold through
associations to be subject to rate review.
Although we did not include the burden
of including coverage sold through
associations in the final numbers for the
PRA package or the RIA, an estimate
was provided in the RIA for the purpose
of soliciting comments on the potential
burden of including individual and

small group coverage sold through
associations in the rate review process.

We reviewed data submitted by health
insurance issuers to the NAIC and
estimated that there would be 986
filings annually that would have to be
submitted for individual or small group
coverage sold through associations. We
in turn applied the factors for non-
grandfathered coverage (0.42) and
filings above the 10 percent threshold
(0.45), which resulted in a total of 186
additional filings that would be subject
to rate review. We further estimated that
34 percent of these filings would occur
in States that require prior approval
before a rate increase can be
implemented, in which case the rate
filings are already subject to review by
a State. This resulted in a final estimate
of 123 additional filings above the 10
percent threshold occurring if coverage
sold through associations were subject
to the rate review process.

In response to our solicitation of
comments on the association issue, we
received from the NAIC a survey of
State regulators in which the following
question was asked: “How many such
rate filings does your State receive for

association and out-of-State trust
coverage?” Thirty-two States responded
to the survey and 14 States provided
estimates that totaled 440 rate filings for
association coverage on an annual basis.
Most of these estimates did not
distinguish between the individual and
small group markets. One State
indicated that no rate filings were
received from associations, and the
other 17 indicated that they did not
track association rate filings. This data
was provided by State regulators who
review rate filings, as opposed to the
prior data that was provided by health
insurance issuers. Since State regulators
are positioned to review the rate filings
of all the issuers in their States, we
chose to use the State data for the
purpose of updating the burden
estimates in this RIA. Extrapolating the
440 number from 14 States to 50 States
provides an estimate of 1,570 rate filings
annually for association coverage in the
individual and small group markets.
Using the percentages from the final
rule numbers (76% small group market,
24 percent individual market), this
breaks out to 377 additional filings in
the individual market and 1,193 filings
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in the small group market. Applying the
factors for non-grandfathered coverage
and filings above the 10 percent
threshold results in a mid range
estimate of 229 additional filings being
subject to rate review.

Since this final rule directs that
individual and small group coverage
sold through associations be included in
the rate review process, we are
amending the burden estimates in the
RIA to reflect the additional number of
filings. The estimated number of
affected entities, the burden estimates
for the start-up costs and the amount of

time to review each rate filing do not
change from what was estimated in the
RIA for the May 23, 2011 final rule.
Accordingly, the RIA from the May 23,
2011 final rule is incorporated into this
final rule with the only the changes
being the additional number of filings
discussed here and in the Federalism
Statement in section D. All ranges of
filing estimates were increased by 1,570,
the estimated number of rate filings for
association coverage, as explained
above. This results in the number of
2011 filings in Table 3 for the low range
estimate being increased from 6,121 to

7,691; the mid range was increased from
6,733 to 8,303; and the high range from
7,343 to 8,913. In the tables, the
amended numbers are highlighted in
bold.

B. Estimated Number of Rate Filings

This section of the regulatory impact
assessment provides estimates of the
number of filings that would be subject
to review under this final rule. Below
we are revising Table 3, Table 4, and
Table 5 of the May 23, 2011 final rule
(see 76 FR 29980 through 29982) to read
as follows:

Revised Table 3: Estimated Number of Filings Subject to Review

I I Individual Small Group Total
Estimated number of filings for 2011
Low Range 1772 5,919 7,691
Mid Range 1,948 6,355 8,303
High Range 2,123 6,790 8,913
Percent of filings subject to review (non-grandfathered)
Low Range 40% 20%
Mid Range 54% 30%
High Range 67% 42%
Number of filings subject to review
Low Range 709 1184 1,893
Mid Range 1,052 1,906 2,958
High Range 1,422 2,852 4,274
Estimated percentage of filings meeting or exceeding threshold
Low Range 50% 20%
Mid Range 60% 30%
High Range 70% 40%
Estimated number of filings meeting or exceeding threshold
Low Range 354 236 590
Mid Range 631 572 1,203
High Range 995 1,141 2,136

C. Estimated Administrative Costs
Related to Rate Review Provisions
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Revised Table 4: Estimated Costs for Reporting, Record Retention,
and Website Notification (Actual Dollars)
Estimated Estimated
Descripti Total Total Estimated Average Average Estimated
escription Number of | Number Total Hours Cost Per Estimated Total Cost Per Average Cost
Issuers of Reports (1) Hour (2) Cost Issuer Per Report
LOW RANGE ASSUMPTIONS
One-Time Costs 417 590 52,125 $200 $10,425,000 $25,000 $17,669
Ongoing Costs 417 590 2,808 $200 $561,600 $1,347 $952
Total Year One Costs 417 590 54,933 $200 $10,986,600 $26,347 $18,621
MID RANGE ASSUMPTIONS
One-Time Costs 417 1,203 62,550 $200 $12,510,000 $30,000 $10,399
Ongoing Costs 417 1,203 14,699 $200 $2,939,800 $7,050 $2,444
Total Year One Costs 417 1,203 77,249 $200 $15,449,800 $37,050 $12,843
HIGH RANGE ASSUMPTIONS
One-Time Costs 417 2,136 72,975 $200 $14,595,000 $35,000 $6,833
Ongoing Costs 417 2,136 27,568 $200 $5,513,600 $13,222 $2,581
Total Year One Costs 417 2,136 100,543 $200 $20,108,600 $48,222 $9,414
Notes: Estimated costs are stated in 2010 dollars.
(1) Estimated number of one-time start up hours and annual ongoing hours.
(2) Actuary salary/fee.
(3) Estimated Costs to the States and Federal Government Related to Rate Review Provisions.
Revised Table 5: Estimated Actuarial Rates
Estimated Actuarial Rates
Low Mid High
Principal Actuaries $340.00 $350.00 $360.00
Support Actuaries $200.00 $234.00 $275.00
Actuarial Analyst $120.00 $150.00 $180.00
Administrative Support $80.00 $100.00 $120.00
Estimated Time to Complete Average Review Average Time Required
Principal Actuaries 4.25 5.50 6.75
Support Actuaries 8.50 9.50 11.00
Actuarial Analyst 12.00 14.00 15.00
Administrative Support 9.00 9.50 12.00
Actuarial Staff Hours 24.75 29.00 32.75
Total Staff Hours 33.75 38.5 44.75
Low Mid High
Estimated Cost per Review $5,305 $7,198 $9,595
Number of Rate Reviews 165 396 769
Total Expected Contracting Cost $875,325 $2,850,408 $7,378,555
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1. Estimated Costs to States

CMS recognizes that States have
significant experience reviewing rate
increases. As discussed earlier in this
preamble, most States have existing
Effective Rate Review Programs that will
meet the requirements of this regulation.
Rate review grants provided by CMS are
expected to increase the effectiveness of
State rate review processes, but they are
not a direct measure of the cost of this
regulation.

CMS estimates that the cost impact on
States will be small because most States
currently conduct rate review. For these
States, the incremental costs and
requirements of this regulation will be
minimal. Some States do not already
have a rate review process or have a
process that applies to only a portion of
the individual and small group markets
that this regulation addresses. In these
States, the implementation costs to
develop Effective Rate Review Processes
at the State level can be offset by the rate
review grants provided by CMS. For
States not currently conducting effective
rate review, HHS will conduct the
review.

States with Effective Rate Review
Programs will be required to report on
their rate review activities to the
Secretary. CMS believes that this
reporting requirement will involve
minimal cost. CMS estimates that
reporting information from the State to
CMS will require approximately 20
minutes per filing. Based on an
actuary’s fee of $200 per hour, CMS
estimates an average cost per filing of
$66. Including association coverage, the
estimated cost of reporting the two-
thirds of filings meeting or exceeding
the 10 percent threshold (801), which
are reviewed by States, is $52,866.

D. Federalism

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
In CMS’ view, while the requirements
proposed in this final rule would not
impose substantial direct costs on State
and local governments, this final rule
has federalism implications due to
direct effects on the distribution of
power and responsibilities among the
State and Federal governments relating
to determining the reasonableness of
rate increases for coverage that State-
licensed health insurance issuers offer
in the individual and small group
markets.

CMS recognizes that there are
federalism implications with regard to
CMS’ evaluation of Effective Rate
Review Programs and its subsequent
review of rate increases. Under Subpart
C of this final rule, CMS outlines those
criteria that States would have to meet
in order to be deemed to have an
Effective Rate Review Program. If CMS
determines that a State does not meet
those criteria, then CMS would review
a rate increase subject to review to
determine whether it is unreasonable. If
a State does meet the criteria, then CMS
would adopt that State’s determination
of whether a rate increase is
unreasonable.

As indicated earlier in this preamble,
we received comments from consumer
advocates and State insurance officials
citing a study concluding that two-
thirds of the States regulate associations
differently from other plans in the
individual and small group market and
about one-half of the States entirely or
partially exempt coverage sold through
national associations from State
regulation. In States where individual
and small group coverage sold through
associations is not subject to the rate
review process, we indicate in this
preamble that CMS will review the rate
filings for such coverage that meet the
threshold. We also state that the fact
that a State may not review rate filings
of association coverage will not be
considered in determining whether that
State has an effective rate review
program.

States would continue to apply State
law requirements regarding rate and
policy filings. State rate review
processes that are similar to the Federal
requirements likely would be deemed
effective and satisfy the requirements
under this final rule. Accordingly,
States have latitude to impose
requirements with respect to health
insurance issuers that are more
restrictive than the Federal law.

In compliance with the requirement
of Executive Order 13132 that agencies
examine closely any policies that may
have federalism implications or limit
the policy making discretion of the
States, CMS has engaged in efforts to
consult with and work cooperatively
with affected States, including
participating in conference calls with
and attending conferences of the
National Association of Insurance
Commissioners (NAIC), participating in
a NAIC workgroup on rate reviews and
consulting with State insurance officials
on an individual basis.

Throughout the process of developing
this final rule, CMS has attempted to
balance the States’ interests in
regulating health insurance issuers, and

Congress’ intent to provide uniform
protections to consumers in every State.
By doing so, it is CMS’ view that it has
complied with the requirements of
Executive Order 13132. Under the
requirements set forth in section 8(a) of
Executive Order 13132, and by the
signatures affixed to this regulation,
CMS certifies that the Center for
Consumer Information and Insurance
Oversight has complied with the
requirements of Executive Order 13132
for the attached final rule in a
meaningful and timely manner.

List of Subjects in 45 CFR Part 154

Administrative practice and
procedure, Claims, Health care, Health
insurance, Health plans, Penalties,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Department of Health and
Human Services amends 45 CFR
Subtitle A, Subchapter B, by amending
part 154 as follows:

PART 154—HEALTH INSURANCE
ISSUER RATE INCREASES:
DISCLOSURE AND REVIEW
REQUIREMENTS

m 1. The authority citation for part 154
continues to read as follows:

Authority: Section 2794 of the Public
Health Service Act (42 U.S.C. 300gg—94).

Subpart A—General Provisions

m 2.In § 154.102, revise the definitions
of “individual market”” and ‘““small
group market” to read as follows:

§154.102 Definitions.

* * * * *

Individual market has the meaning
given the term under the applicable
State’s rate filing laws, except that:

(1) Where State law does not define
the term, it has the meaning given in
section 2791(e)(1)(A) of the PHS Act;
and

(2) Coverage that would be regulated
as individual market coverage (as
defined in section 2791(e)(1)(A)) if it
were not sold through an association is
subject to rate review as individual

market coverage.
* * * * *

Small group market has the meaning
given under the applicable State’s rate
filing laws, except that:

(1) Where State law does not define
the term, it has the meaning given in
section 2791(e)(5) of the PHS Act;
provided, however, that for the purpose
of this definition, “50” employees
applies in place of “100”” employees in
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the definition of “small employer”
under section 2791(e)(4); and

(2) Coverage that would be regulated
as small group market coverage (as
defined in section 2791(e)(5)) if it were
not sold through an association is
subject to rate review as small group

market coverage.
* * * * *

Dated: August 16, 2011.
Donald M. Berwick,

Administrator, Centers for Medicare &
Medicaid Services.

Approved: August 29, 2011.
Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

[FR Doc. 2011-22663 Filed 9-1-11; 11:15 am]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[PS Docket 06—229; WT Docket 06—-150; WP
Docket 07-100; FCC 11-6]

Implementing a Nationwide,
Broadband, Interoperable Public
Safety Network in the 700 MHz Band

AGENCY: Federal Communications
Commission.

ACTION: Final rules; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
information collection requirements
contained in the Third Report and
Order in PS Docket 06—229, FCC 11-6.
The information collection requirements
were approved on August 18, 2011 by
OMB.

DATES: The information collections
contained in 47 CFR 90.1407(f),

published at 76 FR 51271, August 18,
2011, are effective on September 6,
2011.

FOR FURTHER INFORMATION CONTACT: For
additional information contact Cathy
Williams on (202) 418—2918 or via
e-mail to: cathy.williams@fcc.gov.
SUPPLEMENTARY INFORMATION: This
document announces that, on August
18, 2011, OMB approved, for a period of
three years, the information collection
requirements contained in 47 CFR
90.1407(f). The Commission publishes
this document to announce the effective
date of this rule section. See,
Implementing a Nationwide,
Broadband, Interoperable Public Safety
Network in the 700 MHz Band, PS
Docket 06—-229; WT Docket 06—-150; WP
Docket 07-100; FCC 11-6, 76 FR 51271,
August 18, 2011.

Synopsis

As required by the Paperwork
Reduction Act of 1995, (44 U.S.C. 3507),
the Commission is notifying the public
that it received OMB approval on
August 18, 2011, for the information
collection requirement contained in 47
CFR 90.1407(f). Under 5 CFR part 1320,
an agency may not conduct or sponsor
a collection of information unless it
displays a current, valid OMB Control
Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a valid OMB Control Number.

The OMB Control Number is 3060—
1152 and the total annual reporting
burdens for respondents for this
information collection are as follows:

Title: Implementing a Nationwide,
Broadband, Interoperable Public Safety
Network in the 700 MHz Band (Third
Report and Order, PS Docket 06—229,
FCC 11-6).

Form Number: Not applicable.

Type of Review: New collection.

OMB Control Number: 3060-1152.

OMB Approval Date: 08/18/2011.

OMB Expiration Date: 06/30/2014.

Respondents: Not-for-profit
institutions; state, local and tribal
governments.

Number of Respondents: 100
respondents; 100 responses.

Estimated Time per Response: 5
hours.

Frequency of Response: One-time
reporting requirement.

Obligation to Respond: Required to
obtain or retain benefits. Statutory
authority for this information collection
is contained in 47 U.S.C. 4(i), 201, 303,
309, and 332 of the Communications
Act of 1934, as amended.

Total Annual Burden: 500 hours.

Annual Cost Burden: None.

Privacy Act Impact Assessment: N/A.

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this information collection.

Needs and Uses: The Third Report
and Order in PS Docket 06-229,
adopted by the Commission on January
25, 2011 and released on January 26,
2011, codifies, as 47 CFR 90.1407(f), the
requirement that public safety
broadband network operators to certify
to the Public Safety and Homeland
Security Bureau before deployment that
their networks will support required
interfaces in compliance with Release 8
or higher of 3GPP standards prior to the
date their networks achieve service
availability. This certification
requirement will enable the Bureau to
ensure that public safety broadband
networks support all of the interfaces
necessary to achieve interoperability
from day one of service operation.
Federal Communications Commission.
Bulah P. Wheeler,

Deputy Manager, Office of the Secretary,
Office of Managing Director.

[FR Doc. 2011-22617 Filed 9-2-11; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Parts 204, 205, and 245

[CIS No. 2474-09; DHS Docket No USCIS—
2009-0004]

RIN 1615—-AB81

Special Immigrant Juvenile Petitions

AGENCY: U.S. Citizenship and
Immigration Services, DHS.

ACTION: Proposed rule.

SUMMARY: The Department of Homeland
Security (DHS) proposes to amend its
regulations governing the Special
Immigrant Juvenile (SIJ) classification,
and related applications for adjustment
of status to permanent resident. The
Secretary may grant SIJ classification to
aliens whose reunification with one or
both parents is not viable due to abuse,
neglect, abandonment, or a similar basis
found under State law. This proposed
rule would require a petitioner to be
under the age of 21 only at the time of
filing for SIJ classification. This
proposed rule would require that
juvenile court dependency be in effect
at the time of filing for SIJ classification
and continue through the time of
adjudication, unless the age of the
juvenile prevents such continued
dependency. Aliens granted SIJ
classification are eligible immediately to
apply for adjustment of status to that of
permanent resident.

DATES: Written comments must be
submitted on or before November 7,
2011.

ADDRESSES: You may submit comments,
identified by DHS Docket No. USCIS—
2009-0004 by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: You may submit comments
directly to USCIS by e-mail at
USCISFRComment@dhs.gov. Include
DHS Docket No. USCIS—-2009-0004 in
the subject line of the message.

e Mail: Sunday Aigbe, Chief,
Regulatory Products Division, U.S.
Citizenship and Immigration Services,
Department of Homeland Security, 20
Massachusetts Avenue, NW., Suite
5012, Washington, DC 20529-2020. To
ensure proper handling, please
reference DHS Docket No. USCIS-2009—
0004 on your correspondence. This
mailing address may be used for paper,
disk, or CD—ROM submissions.

e Hand Delivery/Courier: Sunday
Aigbe, Chief, Regulatory Products
Division, U.S. Citizenship and
Immigration Services, Department of
Homeland Security, 20 Massachusetts
Avenue, NW., Suite 5012, Washington,
DC 20529-2020. Contact Telephone
Number (202) 272-8377.

FOR FURTHER INFORMATION CONTACT:
Rosemary Hartmann, Office of Policy
and Strategy, U.S. Citizenship and
Immigration Services, Department of
Homeland Security, 20 Massachusetts
Avenue, NW., Washington, DC 20529—
2099, telephone (202) 272-8350 (this is
not a toll free number).

SUPPLEMENTARY INFORMATION:
Table of Contents

L. Public Participation
II. Background and Legislative Authority
II. Special Immigrant Juvenile Classification
and Related Adjustment of Status
A. Eligibility Requirements
B. Consent Requirements
C. Application Process
D. Adjudication and Post-Adjudication
E. Adjustment of Status
IV. Regulatory Requirements
A. Regulatory Flexibility Act
B. Unfunded Mandates Reform Act of 1995
C. Small Business Regulatory Enforcement
Fairness Act of 1996
D. Executive Orders 12866 (Regulatory
Planning and Review) and 13563
(Improving Regulation and Regulatory
Review)
E. Executive Order 13132 (Federalism)
F. Executive Order 12988 (Civil Justice
Reform)
G. Family Assessment
H. Paperwork Reduction Act

I. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of the
proposed rule. U.S. Citizenship and
Immigration Services (USCIS) also
invites comments that relate to the
economic, or federalism effects that
might result from this proposed rule.

Comments from individuals and
agencies with direct experience
handling SIJ cases are particularly
encouraged. Comments that will
provide the most assistance to USCIS in
developing these procedures will
reference a specific portion of the
proposed rule, explain the reason for
any recommended change, and include
data, information or authority that
support such recommended change.

Instructions: All submissions received
must include the agency name and DHS
Docket No. USCIS-2009-0004 for this
rulemaking. All comments received will
be posted without change to http://
www.regulations.gov, including any
personal information provided. See the
ADDRESSES section above for
information on how to submit
comments. Those wishing to submit
anonymous comments should do so
electronically at http://
www.regulations.gov.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

II. Background and Legislative
Authority

Section 101(a)(27)(]) of the
Immigration and Nationality Act of 1952
(INA or Act), as amended, 8 U.S.C.
1101(a)(27)(]), permits the Secretary of
Homeland Security to grant special
immigrant juvenile classification to
certain aliens whom a juvenile court has
declared to be dependent on the court,
or whom the juvenile court has
committed to or placed under the
custody of a State agency, department,
individual, or entity. The juvenile court
must determine that reunification of the
alien with one or both parents is not
viable due to abuse, neglect,
abandonment, or similar basis under
State law. In addition, it must be
determined in administrative or judicial
proceedings that the return of the alien
to the alien’s or the alien’s parent’s
country of nationality or last habitual
residence would not be in the alien’s
best interest.

This proposed rule would implement:

e The Immigration and Nationality
Technical Corrections Act of 1994,
Public Law 103—416, 108 Stat. 4319
(Jan. 25, 1994),

e The Departments of Commerce,
Justice, and State, the Judiciary, and
Related Agencies Appropriations Act,
1998 (CJS 1998 Appropriations Act),


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:USCISFRComment@dhs.gov

Federal Register/Vol.

76, No. 172/Tuesday, September 6, 2011/Proposed Rules

54979

Public Law 105-119, 111 Stat. 2440
(Nov. 26, 1997),

¢ The Violence Against Women and
Department of Justice Reauthorization
Act of 2005 (VAWA 2005), Public Law
109-162, 119 Stat. 2960 (Jan. 5, 2006),
and

e The William Wilberforce
Trafficking Victims Protection
Reauthorization Act of 2008 (TVPRA
2008), Public Law 110-457, 122 Stat.
5044 (Dec. 23, 2008).

The Immigration and Nationality
Technical Corrections Act of 1994, the
CJS 1998 Appropriations Act and
TVPRA 2008 amended section
101(a)(27)(J) of the Act, 8 U.S.C.
1101(a)(27)(J), which permits certain
juvenile aliens to petition for special
immigrant juvenile classification, and
section 245(h) of the Act, 8 U.S.C.
1255(h), which permits aliens classified
as special immigrant juveniles to adjust
status to permanent resident.

The Immigration and Nationality
Technical Corrections Act of 1994
expanded the group of eligible aliens to
include not only those dependent on a
juvenile court, but those the court has
legally committed to, or placed under
the custody of, an agency or department
of a State. The CJS 1998 Appropriations
Act limited SIJ eligibility by requiring
that dependency be due to abuse,
abandonment, neglect, or a similar basis
under State law. In addition, the
consent functions were added in 1998.
The scant legislative history behind
these amendments suggests that
Congress intended to limit eligibility to
prevent potential abuse of this benefit,
tying eligibility more directly to judicial
findings of abuse, abandonment, or
neglect and allowing the government to
consent to the State court’s jurisdiction
and to the granting of an immigration
benefit. See H.R. Rep. No. 105—405, at
130 (1997).

VAWA 2005 added section 287(h) to
the INA, protecting a child applying for
SIJ status from being compelled to
contact the child’s alleged abuser or any
family members of the abuser. INA
section 287(h), 8 U.S.C. 1357(h).

The TVRPA 2008 expanded eligibility
for SIJ status in a number of ways. First,
TVPRA 2008 replaced the requirement
of eligibility for long-term foster care
with a new requirement that a juvenile’s
reunification with one or both parents is
not viable due to abuse, abandonment,
neglect or a similar basis under State
law. INA section 101(a)(27)(J)(i), 8
U.S.C. 1101(a)(27)(J){). Second, TVPRA
2008 further expanded the group of
eligible aliens to include those placed
by a juvenile court with an individual
or entity. INA section 101(a)(27)(J)(i), 8
U.S.C. 1101(a)(27)(J)). In addition,

Congress modified the consent
requirements. DHS consent is simply
consent to the grant of SIJ status and not
consent to the dependency order serving
as a precondition to the grant of SIJ
status. INA section 101(a)(27)(J)(iii), 8
U.S.C. 1101(a)(27)(J)(iii). TVPRA 2008
vested the specific consent function
with the Secretary of Health and Human
Services. INA section 101(a)(27)(J)(iii)(I),
8 U.S.C. 1101(a)(27)(J)(iii)(1). TVPRA
2008 includes age out protection so that
an alien cannot be denied SIJ
classification based on age if the alien
was under 21 years of age when the
petition was filed. TVPRA 2008 section
235(d)(6), 8 U.S.C. 1232(d)(6).

This proposed rule would clarify
procedural and substantive
requirements for SIJ petitions. The
proposed rule also would implement
statutorily mandated changes by
revising the existing eligibility
requirements, including protections
against aging-out, adding the revised
consent requirements, and further
exempting SIJ adjustment of status
applicants from several grounds of
inadmissibility.

This rule proposes to require that an
alien be under the age of 21 at the time
of filing. The proposed rule would
require that a juvenile be declared
dependent on a juvenile court or have
been legally committed to or placed
under the custody of a State agency or
department or an individual or entity
appointed by a State or juvenile court.
TVPRA 2008 section 235(d)(1)(A). The
proposed rule would require that such
dependency, commitment, or custody,
be in effect at the time of filing and
continue through the time of
adjudication, unless the age of the
juvenile prevents such continuation.
TVPRA 2008 section 235(d)(6), 8 U.S.C.
1232(d)(6); see proposed 8 CFR
204.11(b)(1)(iv) and 8 CFR
205.1(a)(3)(iv)(B).

III. Special Immigrant Juvenile
Classification and Related Adjustment
of Status

A. Eligibility Requirements

An alien seeking classification as a
special immigrant juvenile must file a
Petition for Amerasian, Widow(er), or
Special Immigrant (Form I-360). DHS
proposes to require that an alien is
eligible for SIJ classification if he or she:

(1) Is present in the United States;

(2) Is under 21 years of age at the time
of filing;

(3) Is unmarried;

(4) Has been declared dependent on a
juvenile court, or has been legally
committed to, or placed under the
custody of, an agency or department of

a State, or an individual or entity
appointed by a State or juvenile court.
Such dependency, commitment, or
custody must be in effect at the time of
filing and continue through the time of
adjudication, unless the age of the
petitioner prevents such continuation;

(5) Is the subject of a State or juvenile
court determination that reunification
with one or both parents is not viable
due to abuse, neglect, abandonment, or
a similar basis under State law;

(6) Has been the subject of a
determination in judicial or
administrative proceedings that it
would not be in the alien’s best interest
to be returned to the alien’s or parent’s
previous country of nationality or
country of last habitual residence; and

(7) Obtains consent from the Secretary
of Homeland Security to classification
as a special immigrant juvenile.

Based on the CJS 1998 Appropriations
Act and TVPRA 2008, the proposed
regulation would significantly change
the Form 1-360 eligibility criteria. See
proposed 8 CFR 204.11(b) (currently
204.11(c)). DHS proposes to require the
petitioner to be under the age of 21 at
the time of filing as provided by TVPRA
2008. DHS also proposes to require that
dependency, commitment, or custody
per section 101(a)(27)(J)(i) of the Act, 8
U.S.C. 1101(a)(27)(J)(i), as amended by
the TVPRA 2008, be in effect at the time
of filing and continue through the time
of adjudication, unless the age of the
petitioner prevents such continuation.

1. Under 21 Years of Age

Under TVPRA 2008, USCIS may not
deny SIJ classification based on age if
the alien was a child on the date on
which the alien petitioned for SIJ
classification. TVPRA 2008 section
235(d)(6), 8 U.S.C. 1232(d)(6). Under
section 101(b)(1) of the INA, 8 U.S.C.
1101(b)(1), a child is defined as under
21 years of age and unmarried. Through
these provisions, Congress has
expressed an intent that special
immigrant juvenile classification
requires that the alien be under the age
of 21 only at the time of filing. See
proposed 8 CFR 204.11(b)(1)(ii). The
TVPRA 2008 prohibition would also
require removal of existing 8 CFR
205.1(a)(3)(iv)(A), which provides for
automatic revocation of the petition of
an alien who reaches the age of 21 prior
to adjudication of an application for
adjustment of status. It would be
contrary to the purpose of the statute for
Congress to bar denial of a petition
because the petitioner aged out, yet
permit USCIS to continue to revoke the
classification automatically if the alien’s
subsequent application for adjustment
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of status has not been adjudicated before
the alien’s 21st birthday.

2. Unmarried

Under existing regulations, a juvenile
must remain unmarried both at the time
the Form I-360 is filed and through
adjudication in order to qualify for SIJ
classification. 8 CFR 204.11(c)(2) and
205.1(a)(3)(iv)(B). The proposed rule
continues this approach, proposed 8
CFR 204.11(b)(1)(iii), for the following
reasons. Marriage alters the dependent
relationship with the juvenile court and
emancipates the child. Furthermore, no
derivative benefits for spouses are
provided under the SIJ statute. This
omission suggests that Congress did not
intend for married juveniles to be
eligible for SIJ classification. See 58 FR
42843-51 (1993). No legislative changes
or intervening facts have caused USCIS
to alter this provision. This
interpretation, moreover, is consistent
with Congress’s use of the term “child”
in its Transitional Rule provision of
section 235(d)(6) of the TVPRA 2008.

The TVPRA 2008 age-out protection
preserves eligibility for SIJ status by
precluding USCIS from denying SIJ
classification based on age if the alien
was a child on the date on which the
alien petitioned for SIJ classification.
TVPRA 2008 section 235(d)(6), 8 U.S.C.
1232(d)(6). This section of the TVPRA
uses the term ‘“‘child,” which is defined
in section 101(b)(1) of the INA, 8 U.S.C.
1101(b)(1), as a person who is under 21
years of age and unmarried. Section
235(d)(6) of the TVPRA 2008 links the
age-out prohibition specifically to age,
by providing that SIJ status may not be
denied ‘““based on age,” but does not
link the age-out protection to marital
status. USCIS believes that Congress
intended that SIJ classification require
that the alien be under the age of 21
only at the time of filing, but that
Congress did not intend a similar time-
of-filing standard with respect to marital
status. See proposed 8 CFR
204.11(b)(1)(iii).

3. Juvenile Court Dependency

An alien seeking SIJ classification
must have been declared dependent on
a juvenile court located in the United
States, or such a court must have legally
committed the juvenile to, or placed
him or her under the custody of, a State
agency or department of a State, or an
individual or entity appointed by a State
or juvenile court. The term ‘“‘juvenile
court” includes any court having
jurisdiction to make judicial
determinations about the custody and
care of juveniles. The use of the term
“dependency” throughout this proposed
rule encompasses dependency,

commitment, or custody as provided in
amended section 101(a)(27)(J)(i) of the
Act, 8 U.S.C. 1101(a)(27)(J)(1).

Dependency, commitment, or custody
must be in effect when the Form I-360
is filed and must continue through the
time of adjudication, unless the age of
the petitioner prevents such
continuation. See Proposed 8 CFR
204.11(b)(1)(iv). State juvenile court age
limitations on jurisdiction and dates of
“emancipation” vary greatly from state
to state. Eligibility for special immigrant
juvenile classification, however,
depends only in part on the findings of
the State court, since USCIS retains the
discretionary authority to grant, deny, or
revoke SIJ classification. The proposed
rule would ensure that juveniles who
age out of State court dependency after
filing the Form I-360 would remain
eligible for SIJ classification. USCIS,
therefore, would not deny SIJ
classification to a juvenile with a valid
dependency order at the time of filing
if the dependency order is no longer in
effect at the time of adjudication as a
result of the petitioner’s age or
emancipation, other than emancipation
by marriage, based on State law.

Another context in which a petitioner
may age out relates to relocation to
another state. Jurisdiction over a
juvenile by a state juvenile court
typically ends upon the juvenile’s
relocation. For example, if an 18-year-
old SIJ petitioner with a valid
dependency order in one state relocates
to another state, the petitioner might not
be subject to the jurisdiction of the
juvenile court in the new state because
the new state deems age 18 to be the age
of emancipation. Under the proposed
rule, a juvenile who cannot obtain a
new juvenile court dependency order
because of age would remain eligible for
SIJ classification so long as he or she
meets all other applicable requirements.
Proposed 8 CFR 204.11(b)(1)(iv) would
not require dependency to continue
through adjudication for petitioners in
this situation.

When an SIJ petitioner relocates to
another state, the initial juvenile court
dependency order will no longer be in
effect because the juvenile will no
longer be under the initial court’s
jurisdiction. The petitioner must
therefore obtain a new dependency
order. Despite the lapse between
dependency orders, USCIS will consider
dependency to have continued through
the time of adjudication under proposed
8 CFR 204.11(b)(1)(iv). USCIS
recognizes that the calendaring of State
court proceedings is beyond the
petitioner’s control and that a lapse
between dependency orders based on
relocation does not signify a change in

the underlying facts on which special
immigrant juvenile classification is
based, but rather a technical transfer of
jurisdiction that may be the cause of the
lapse. USCIS, accordingly, will not
consider a petitioner ineligible for SIJ
classification due to a lapse in time
between the two orders.

Proposed 8 CFR 204.11(b)(2)(i)
clarifies that a juvenile who is adopted
or placed under guardianship is eligible
for SIJ classification under amended
section 101(a)(27)(J)(i) of the Act, 8
U.S.C. 1101(a)(27)(J)(i). This section
allows eligibility where a petitioner has
been “legally committed to, or placed
under the custody of * * * an
individual * * * appointed by a State
or juvenile court located in the United
States.” Therefore, commitment to, or
placement under the custody of an
individual, can include adoption and
guardianship.

4. Viability of Reunification Due To
Abuse, Neglect, Abandonment, or a
Similar Basis Under State Law

An S]] petitioner must additionally
establish that reunification with one or
both parents is not viable due to abuse,
neglect, abandonment, or a similar basis
found under State law. Section
101(a)(27)(J)(i) of the Act, 8 U.S.C.
1101(a)(27)(J)(i). The proposed rule
would require the juvenile to establish
that he or she is the subject of a State
court order determining that
reunification with one or both parents is
not viable for one of the reasons
enumerated in section 101(a)(27)(J)(i).
Determining the viability of
reunification with one or both of a
child’s parents due to abuse, neglect,
abandonment, or a similar basis under
State law is a question that lies within
the expertise of the juvenile court,
applying relevant State law. See
Proposed 8 CFR 204.11(b)(1)(v). Section
101(a)(27)(J)(i) of the Act previously
required a State court determination of
eligibility for long-term foster care due
to abuse, neglect, or abandonment.

The concepts of abuse, neglect, and
abandonment are not defined in
immigration law. Specific legal
definitions of the terms ‘“‘abuse, neglect,
or abandonment” for the purposes of
juvenile dependency proceedings derive
from State law and therefore vary from
state to state.

For example, in California, “‘abuse”
encompasses distinct definitions of
physical abuse, neglect (including
severe and general neglect), sexual
abuse, and emotional abuse. The basic
definition of child abuse or neglect
includes physical injury inflicted by
other than accidental means upon a
child by another person; willful
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harming or injury of the child or the
endangering of the person or health of
the child; and unlawful corporal
punishment or injury. Cal. Penal Code
sections 11165.3, 11165.6. In the District
of Columbia, however, ‘“physical child
abuse” refers to infliction of physical or
mental injury upon the child and sexual
abuse or exploitation of a child. The law
also specifies which acts are considered
abusive and, therefore, do not constitute
mere “discipline.” DC Code Ann.
section 16-2301.

In New York, a child is deemed
“abandoned” if a parent shows “an
intent to forego his or her parental rights
and obligations as manifested by his or
her failure to visit the child and
communicate with the child or agency,
although able to do so and not
prevented or discouraged from doing so
by the agency.” NY Soc. Serv. Law
section 384-b. Virginia law, by contrast,
simply states, ““Abused or neglected
child means any child less than age 18
whose parents or other person
responsible for his or her care abandons
such child.” VA Code Ann. section
63.2—100. Thus, the language of the
dependency orders varies based on
individual State laws as well.

If a juvenile court order includes a
finding that reunification with one or
both parents is not viable under State
law, the petitioner must establish that
this State law basis is similar to a
finding of abuse, neglect, or
abandonment. The petitioner has the
burden of proof relating to the scope of
the State law. The nature and elements
of the State law must be similar to the
nature and elements of abuse,
abandonment, or neglect. This is a case-
by-case determination because of the
variations in State law.

For example, under Connecticut law,
a child may be found “uncared for” if
the child is “homeless” or if his or her
“home cannot provide the specialized
care that the physical, emotional or
mental condition of the child requires.”
See Conn. Gen. Stat. Ann. section 46b—
120(9). “Uncared for” may be similar to
abuse, abandonment, or neglect because
children found ‘“uncared for” are
equally entitled to juvenile court
intervention and protection. The
outcomes for children adjudged
“uncared for” are the same as they are
for children adjudged abused,
abandoned, or neglected. See Conn.
Gen. Stat. Ann. section 46b—120(8),(9);
121(a).

Petitioners are encouraged to include
copies of the State laws on abuse,
abandonment, and neglect, or
equivalent concepts as defined in the
State, and the State definition for the
basis on which the juvenile court has

made its finding in order to more clearly
meet their burden of proof. Additional
evidence to establish the basis for a
finding that reunification is not viable
due to a similar basis found under State
law may include:

¢ Evidence that shows the conduct
that occurred and any acts that led to
the victimization of the petitioner (this
may be contained in the court order
itself);

e Other findings from the court;

e Evidence of how a child subject to
a finding under State law is treated
similarly by the State, for example is
eligible for the same programs, as a
child who has been adjudicated abused,
abandoned or neglected;

¢ Opinions or letters from social
workers, victim advocates, medical
professionals, and others who work
with the juvenile; and

o Affidavits of the petitioner, other
witnesses or those who know the
juvenile.

5. Determination of ‘“Best Interest”

The State judicial or administrative
proceedings must additionally
determine, under applicable State law,
that it would not be in the alien’s best
interest to be returned to the country of
nationality or last habitual residence of
the alien or of his or her parents.
Congress has not altered these
requirements, and this proposed rule
would continue the existing
requirement. Typically, the juvenile
court order itself will include this
finding. This finding, however, can be
made in any State judicial or
administrative proceeding. See current 8
CFR 204.11(c)(6) and proposed 8 CFR
204.11(b)(1)(vi).

B. Consent Requirements

1. DHS Consent to the Grant of SIJ
Classification

All petitioners for SIJ classification
must obtain the consent of the Secretary
of Homeland Security to the SIJ
classification. Section 101(a)(27)(J)(iii)
of the Act, 8 U.S.C. 1101(a)(27)(J)(iii), as
amended; see proposed 8 CFR
204.11(c)(1). Consent to the dependency
order was historically a precondition to
granting special immigrant juvenile
classification. Section 235(d)(1)(B) of
TVPRA 2008, however, replaced that
precondition with the requirement that
the Secretary consent to the SIJ
classification itself. This proposed rule
provides that consent will be granted to
otherwise eligible SIJ petitioners where
the qualifying State court order was
sought primarily for the purpose of
obtaining relief from abuse, neglect,
abandonment, or some similar basis

under State law, and not primarily for
the purpose of obtaining lawful
immigration status. See proposed 8 CFR
204.11(c)(1)@{). This policy is consistent
with congressional intent in creating the
consent function. See H.R. Rep. No.
105—405, at 130 (1997) (noting that the
language of the statute was modified to
limit the SIJ provisions to those for
whom it was created by requiring a
determination that neither the
dependency order nor the judicial
determination of best interest was
sought primarily to obtain an
immigration benefit, rather than relief
from abuse, abandonment or neglect).
The proposed rule clarifies that the
approval of a Form I-360 is evidence of
the Secretary’s consent, rather than
consent being a precondition of the
juvenile court order. See proposed 8
CFR 204.11(c)(1)(iii). The removal of
consent to the juvenile court order as a
statutory precondition renders two
separate decisions by USCIS
unnecessary and redundant.

The petitioner bears the burden of
proving that the State court order was
sought primarily for the purpose of
obtaining relief from abuse, neglect,
abandonment, or some similar basis
under State law. Evidence can include
information about the juvenile court
proceedings such as a dependency or
guardianship order, findings
accompanying the order, actual records
from the proceedings, or other evidence
that summarizes the evidence presented
to the court. Dependency orders that
include or are supplemented by specific
findings of fact regarding the basis for a
finding of abuse, neglect, abandonment,
or some similar basis under State law
are usually sufficient to provide a basis
for the Secretary’s consent. Orders
lacking specific factual findings
generally are not sufficient to provide a
basis for consent, and must be
supplemented by separate findings or
any other relevant evidence establishing
the factual basis for the order.

Evidence can also include
information from persons who know the
petitioner in a personal or professional
manner. This evidence could include,
but is not limited to, affidavits, letters,
evaluations, or treatment plans from the
court, State agency, department, or
individual with whom the juvenile has
been placed, health care professionals,
social workers, others with
responsibility to evaluate and treat the
juvenile, attorneys, guardians, adoptive
parents, family members, and friends.

USCIS may seek or consider
additional relevant evidence if the
evidence presented is not sufficient to
establish a reasonable basis for consent.
USCIS may request additional evidence
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from the petitioner in such cases.
Moreover, USCIS may consider any
evidence of the role of a parent or other
custodian in arranging for a petitioner to
travel to the United States or to petition
for SIJ classification. See Yeboah v. U.S.
Dep’t of Justice, 345 F.3d 216 (3d Cir.
2003). If USCIS determines that the
State court order is sought primarily to
obtain lawful immigration status, USCIS
will deny consent.

2. Specific Consent of HHS

TVPRA 2008 vested custody of
unaccompanied alien children, who are
often petitioners for SIJ classification,
with the Secretary of Health and Human
Services rather than the Secretary of
Homeland Security. In addition, TVPRA
2008 simplified the language to refer
simply to “custody,” in contrast to the
previous “‘actual or constructive
custody” language.

No juvenile court has jurisdiction to
determine the custody status or
placement of an alien in the custody of
the Secretary of Health and Human
Services unless the Secretary of Health
and Human Services specifically
consents to such jurisdiction. Section
101(a)(27)())(iii){) of the Act, 8 U.S.C.
1101(a)(27)(J)(iii)(I). A juvenile in the
custody of the Department of Health and
Human Services (HHS) is required to
obtain specific consent from HHS to a
State court order modifying custody
status or placement prior to filing a
petition for SIJ classification. See
proposed 8 CFR 204.11(c)(2). The
specific consent requirement was
introduced by the 1998 Appropriations
Act and amended by TVPRA 2008.

An S]] petitioner who is in the
custody of HHS must now seek specific
consent from HHS if he or she seeks a
juvenile court order that would
determine or alter his or her custody
status or placement. The SIJ petitioner
is not required to obtain specific
consent from HHS if the juvenile court
order makes no findings as to custody
status or placement. Where required, an
SIJ petitioner must submit evidence of
an HHS grant of specific consent when
filing a petition for SIJ classification
with USCIS.

C. Application Process

An alien must file Form I-360,
Petition for Amerasian, Widow(er), or
Special Immigrant, to petition for SIJ
classification under section 101(a)(27)(])
of the Act, 8 U.S.C. 1101(a)(27)(J). All
petitioners for SIJ classification must
submit all required initial evidence, and
supporting documentation, with the
Form I-360. See 8 CFR 103.2(b)(1) and
proposed 8 CFR 204.11(d).

This proposed rule would amend
what constitutes acceptable supporting
documentation or initial evidence that
must accompany the Form I-360. See
proposed 8 CFR 204.11(d). The
proposed rule would require the
following initial evidence, which may
be contained in one document or in
several documents:

e Form I-360, completed in
accordance with the instructions on the
form;

¢ Evidence of the alien’s age, such as
a birth certificate, passport, official
foreign identity document issued by a
foreign government, or other document
which, in the discretion of USCIS,
establishes the alien’s age;

e Biometrics as provided in the
instructions on the form;

e A juvenile court order, issued by a
court of competent jurisdiction located
in the United States, showing that the
court has found the juvenile to be
dependent upon that court or that the
court has legally committed the juvenile
to, or placed the juvenile under the
custody of, an agency or department of
a State or an individual or entity
appointed by a State or juvenile court;

¢ Specific findings of fact or other
relevant evidence, either incorporated
into the court order or separate from the
order, establishing that reunification
with one or both parents was deemed
not viable due to abuse, neglect,
abandonment, or a similar basis under
State law. If the evidence includes a
finding that reunification is not viable
due to a similar basis under State law,
the petitioner must establish that such
a basis is similar to a finding of abuse,
neglect, or abandonment;

e Evidence of a determination made
in judicial or administrative
proceedings, under applicable State law,
that it would not be in the juvenile’s
best interest to be returned to the
country of nationality or last habitual
residence of the juvenile or of his or her
parent(s); and

e Ifajuvenile is in HHS custody and
obtained a juvenile court order that
determined or altered his or her custody
status or placement, evidence that HHS
granted specific consent to the new
custody status or placement ordered by
the court.

USCIS may obtain initial or additional
supporting evidence, documents, or
materials directly from a court,
government agency, or other
administrative body in either paper or
electronic format.

The Application to Register
Permanent Residence or Adjust Status,
Form 1-485, is used by SIJ petitioners to
apply for related adjustment of status to

that of a permanent resident, either
concurrently with or subsequent to
filing Form I-360. Where possible,
USCIS encourages concurrent filing of
Form I-485 and Form I-360.

D. Adjudication and Post-Adjudication

1. Interview Process

USCIS may interview the petitioner
for purposes of adjudicating the Form
I-360 petition. 8 CFR 103.2(b)(9). USCIS
has discretion to determine whether an
interview is necessary. The
determination not to interview may
apply when an SIJ petitioner files Form
I-360 alone, without an accompanying
Form 1-485. See proposed 8 CFR
204.11(e). USCIS will consider such
factors as the age of the juvenile, the
sensitive nature of issues of abuse,
neglect, or abandonment involved in the
case, and whether the USCIS officer
expects to gather additional relevant
evidence at an interview. In some
instances, an officer may require
information that can only be provided
by the juvenile or a person acting on the
juvenile’s behalf, such as when a
petition is missing information or the
juvenile has a criminal record.

USCIS seeks to establish a
nonthreatening interview environment
that would promote an open, productive
discussion about the SIJ petition.
Juveniles seeking SIJ classification,
unlike other juveniles, are under
specific pressures and hardships
relating to the loss of parental support
and to juvenile court proceedings. The
juvenile could bring a trusted adult
(who is familiar with the juvenile and
can be supportive), in addition to an
attorney or representative (at no expense
to the Government). The trusted adult or
the attorney may present a statement at
the end of the interview. The
interviewing officer may, in his or her
discretion, limit the length of such
statement or comment and may require
its submission in writing. USCIS still
maintains discretion to interview a
child separately when necessary.
Generally, in the context of the SIJ
interview, it is not necessary to
interview a juvenile (whether alone or
accompanied) about the facts regarding
the abuse, neglect, or abandonment
upon which the dependency order is
based. However, USCIS retains the
discretion to interview the juvenile.

USCIS cannot compel an SIJ
petitioner to contact the alleged abuser
or family members of the alleged abuser
at any point during the petition or
interview process. INA section 287(h), 8
U.S.C. 1357(h), proposed 8 CFR
204.11(f).



Federal Register/Vol.

76, No. 172 /Tuesday, September 6,

2011/Proposed Rules 54983

As a general rule, USCIS must
interview any applicant for adjustment
of status, regardless of the underlying
status and how the applicant is
adjusting status to lawful permanent
resident. 8 CFR 245.6. This general
interview requirement for all adjustment
of status applications also applies to SIJ
petitioners. It applies when, as is most
often the case, an SIJ petitioner files the
Form I-360 concurrently with the Form
1-485. It also applies when USCIS grants
a Form I-360 filed separately, and then
the SIJ petitioner files a Form 1-485.

Although the general interview
requirement does apply to SIJ
petitioners, USCIS does have discretion
to waive an adjustment of status
interview for SIJ petitioners. USCIS may
waive an interview in the case of a child
under the age of 14, or where USCIS
determines on a case-by-case basis that
an interview is not necessary. See 8 CFR
245.6. USCIS will review the underlying
Form I-360 (if not already approved)
and the Form 1-485 during the
interview and will generally provide
safeguards outlined above regarding
interviews for SIJ classification.

2. Decisions

TVPRA 2008 contained a provision
for expeditious adjudication of SIJ
petitions within 180 days. See TVPRA
2008 section 235(d)(2), 8 U.S.C.
1232(d)(2). USCIS intends to adhere to
the 180-day benchmark, taking into
account general USCIS regulations
pertaining to receipting of petitions,
evidence and processing, and assuming
the completeness of the petition and
supporting evidence. Proposed 8 CFR
204.11(h); 8 CFR 103.2. The 180-day
timeframe begins when the SIJ petition
is receipted, as reflected in the receipt
notice sent to the SIJ petitioner. 8 CFR
103.2(a)(7). If USCIS sends a request for
initial evidence, the 180-day timeframe
will start over from the date of receipt
of the required initial evidence. 8 CFR
103.2(b)(10)(i). If USCIS sends a request
for additional evidence, the 180-day
timeframe will stop as of the date USCIS
sends the request, and will resume once
USCIS receives a response from the SIJ
petitioner. 8 CFR 103.2(b)(10)(i). USCIS
will not count delay attributable to the
petitioner or his or her representative
within the 180-day timeframe. USCIS
interprets the 180-day timeframe to
apply to adjudication of the Form I-360
petition for SIJ status only, and not to
the Form I-485 application for
adjustment of status. USCIS does not
interpret the 180-day timeframe to mean
that an unadjudicated petition at the
end of the timeframe will be
automatically approved.

3. Revocation

Current 8 CFR 205.1(a)(3)(iv) provides
conditions under which a grant of an
underlying petition for SIJ classifica tion
is automatically revoked during the
period when a Form I-485 is pending,
but before a decision on the Form 1-485
becomes final. This proposed rule
would alter this section consistent with
TVPRA 2008.

As noted above, USCIS cannot deny
SIJ classification based on age if the
alien was a child on the date on which
the alien filed the petition. Current
regulations, however, provide for
automatic revocation of the underlying
SIJ petition if the juvenile reaches the
age of 21 or dependency on the juvenile
court was terminated before the Form I—
485 was adjudicated. 8 CFR
205.1(a)(3)(iv)(A) and (C). As discussed
above, it would be contrary to the
language and purpose of the amended
statute to continue this automatic
revocation. Accordingly, the proposed
rule removes 8 CFR 205.1(a)(3)(iv)(A)
and (C) because these grounds relate to
a juvenile’s age.

The rule also proposes to modify the
language at current 8 CFR
205.1(a)(3)(iv)(D) to reflect current
statutory language at section
101(a)(27)(J)({) of the Act, 8 U.S.C.
1101(a)(27)(J)(i), requiring automatic
revocation of an approval of the Form I-
360 if a court deems reunification with
one or both parents a viable option. The
proposed rule would not change the
language of current 8 CFR
205.1(a)(3)(iv)(B) (revoking approval of
the petition upon the marriage of the
juvenile). As discussed above, Congress
intended an SIJ petitioner to remain
unmarried.

4. No Parental Rights

The proposed rule references the
statutory language at section
101(a)(27)(J)(iii)(II) of the Act that
parents cannot be accorded any right,
privilege, or status under the Act.
Proposed 8 CFR 204.11(g). USCIS
interprets this provision to mean that
any parent or prior adoptive parent
cannot gain lawful status through the
alien granted SIJ status, regardless of
whether the alien goes on to become a
permanent resident or even a United
States citizen. When TVPRA 2008
added the language regarding the non-
viability of reunification with one or
both parents, Congress did not amend
section 101(a)(27)(J)(iii)(II) of the INA to
permit a non-abusive parent to gain any
right, privilege, or status under the INA
by virtue of the parental relationship.
USCIS continues to interpret this
language to apply to any parent or any

prior adoptive parent, regardless of that
parent’s involvement in the abuse,
abandonment or neglect.

E. Adjustment of Status

As provided by the TVPRA 2008
amendments to section 245(h)(2)(A) of
the Act, 8 U.S.C. 1255(h)(2)(A), SIJ
adjustment of status applicants are
exempt from four additional grounds of
inadmissibility. The full list of
exempted grounds of inadmissibility in
proposed 8 CFR 245.1(e)(3) would be
modified to include:

e Public charge (section 212(a)(4) of
the Act, 8 U.S.C. 1182(a)(4));

e Labor certification (section
212(a)(5)(A) of the Act, 8 U.S.C.
1182(a)(5)(A));

e Aliens present without inspection
(section 212(a)(6)(A) of the Act, 8 U.S.C.
1182(a)(6)(A));

e Misrepresentation (section
212(a)(6)(C) of the Act, 8 U.S.C.
1182(a)(6)(C));

e Stowaways (section 212(a)(6)(D) of
the Act, 8 U.S.C. 1182(a)(6)(D));

¢ Documentation requirements
(section 212(a)(7)(A) of the Act, 8 U.S.C.
1182(a)(7)(A)); and

e Aliens unlawfully present (section
212(a)(9)(B) of the Act, 8 U.S.C.
1182(a)(9)(B)).

The following grounds of
inadmissibility cannot be waived:

e Conviction of certain crimes
(section 212(a)(2)(A) of the Act, 8 U.S.C.
1182(a)(2)(A));

e Multiple criminal convictions
(section 212(a)(2)(B) of the Act, 8 U.S.C.
1182(a)(2)(B));

e Controlled substance traffickers
(section 212(a)(2)(C) of the Act, 8 U.S.C.
1182(a)(2)(C)) except for a single offense
of simple possession of 30 grams or less
of marijuana;

e Security and related grounds
(section 212(a)(3)(A) of the Act, 8 U.S.C.
1182(a)(3)(A));

e Terrorist activities (section
212(a)(3)(B) of the Act, 8 U.S.C.
1182(a)(3)(B));

e Foreign policy (section 212(a)(3)(C)
of the Act, 8 U.S.C. 1182(a)(3)(C)); and

e Participants in Nazi persecution,
genocide, or the commission of any act
of torture or extrajudicial killing
(section 212(a)(3)(E) of the Act, 8 U.S.C.
1182(a)(3)(E)).

Under section 245(h)(2)(B) of the Act,
8 U.S.C. 1255(h)(2)(B), any other
inadmissibility provision may be
waived on an individual basis for
humanitarian purposes, family unity, or
when it is otherwise in the public
interest. The proposed rule amends 8
CFR 245.1(e)(3) accordingly.
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IV. Regulatory Requirements

A. Regulatory Flexibility Act

DHS has reviewed this proposed rule
in accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)) and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small entities
because it affects only individuals, who
are not small entities as defined by 5
U.S.C. 601(6). There are no costs added
by this rule and no change in any
process as a result of this proposed rule
that would have a direct effect, either
positive or negative, on a small entity.

B. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

C. Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

D. Executive Orders 12866 (Regulatory
Planning and Review) and 13563
(Improving Regulation and Regulatory
Review)

Executive Orders 13563 and 12866
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “significant
regulatory action” although not
economically significant, under section
3(f) of Executive Order 12866.
Accordingly, the rule has been reviewed

by the Office of Management and
Budget. An analysis of the costs and
benefits of this rule has been prepared
and submitted to OMB for review as
required by the Executive Order. The
results of that analysis are as follows.

This rule proposes several changes to
the SIJ program that are necessary to
bring the regulations into conformity
with statutory requirements and agency
practice. No additional regulatory
compliance requirements will be added
that will cause a detectable change in
costs for petitioning individuals. In
addition, this rule is expected to result
in no changes in program costs for the
government. Qualitatively, this
proposed rule would codify the
practices and procedures currently
implemented via internal policy
directives issued by USCIS. This rule
would establish clear guidance for
petitioners and applicants regarding the
procedural and interpretative issues
raised following statutory amendments.

In fiscal year 2009, USCIS received
1,484 S]] petitions; in 2008 USCIS
received 1,361 petitions; in 2007 USCIS
received 739 petitions; and in 2006
USCIS received 541 petitions. In fiscal
year 2009, USCIS approved 1,212 SIJ
petitions; in 2008 USCIS approved 697
petitions; in 2007 USCIS approved 521
petitions; and in 2006 USCIS approved
389 petitions. It does not follow that
USCIS denied the remainder of petitions
filed in each fiscal year. These approval
numbers do not take into account cases
that, by the end of the fiscal year, were
only initially receipted, awaiting
response on a Request for Further
Evidence, still pending, transferred, or
rejected. The approval numbers may
also include petitions filed in a previous
fiscal year. According to the DHS Office
of Immigration Statistics, in fiscal year
2008, 989 SIJs adjusted status to
permanent resident; in fiscal year 2007
772 SIJs adjusted status to permanent
resident; and in fiscal year 2006, 894
SIJs adjusted status to permanent
resident. The volume of petitions for SIJ
classification is not expected to change
significantly as a result of this proposed
rule if finally promulgated and,
therefore, the burden of compliance
both in time and fees will not increase
above that currently imposed.

USCIS funds the cost of processing
applications and petitions for
immigration and naturalization benefits
and services, and USCIS’ associated
operating costs, by charging and
collecting fees. USCIS has determined,
under its discretionary fee setting
authority, however, that no fee should
be charged for filing Form 1-360,
Petition for Amerasian, Widow(er), or
Special Immigrant, filed by petitioners

seeking SIJ classification. See 8 CFR
103.7(b)(1). These petitioners are subject
to dependency orders of a State court
and are not able to pay the filing fee for
adjudication of the special immigrant
juvenile petition. USCIS believes that
these limited numbers of juvenile
petitioners should be exempt from fees
in the same manner as asylees under
INA section 286(m), 8 U.S.C. 1356(m).

Most petitioners seeking SIJ
classification will also file a Form 1-485,
Application to Register Permanent
Residence or Adjust Status, with a
current $985 fee, and Form I-601,
Application for Waiver of Ground of
Inadmissibility, with a current $585 fee.
SIJ petitioners who cannot afford the
fees for Forms I-485 or I-601 may
request a waiver of the fees. The
respective fees are not affected by this
rule.

The fee impacts of this rule on each
SIJ petitioner as well as on USCIS are
neutral because USCIS estimates that
filings for SIJ classification will
continue at about the same volume as
they have in the relatively recent past.

E. Executive Order 13132 (Federalism)

This regulation will not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, USCIS has determined
that this rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

F. Executive Order 12988 (Civil Justice
Reform)

This proposed rule meets the
applicable standards set forth in
sections 3(a) and 3(b)(2) of Executive
Order 12988.

G. Family Assessment

This regulation may affect family
well-being as that term is defined in
section 654 of the Treasury General
Appropriations Act, 1999, Public Law
105-277, Div. A. This action has been
assessed in accordance with the criteria
specified by section 654(c)(1). This
regulation will enhance family well-
being by enabling juvenile aliens who
have been abused, neglected, or
abandoned and placed in State custody
by a juvenile court to obtain special
immigrant classification. Such
classification will enable these juveniles
to be placed into more stable,
permanent home environments and
release them from reliance on their
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abusers. Statutory mandate prevents the
granting of immigration benefits to the
abusive parent of an SIJ. 8 U.S.C.
1101(a)(27)(J)(iii)(IT). This classification
will also encourage reporting of abuse to
the authorities for appropriate legal
action.

H. Paperwork Reduction Act (PRA)

On June 25, 2009, USCIS published a
60-day notice in the Federal Register
requesting comments on the revised
Form I-360 that included the SIJ
provisions required by Public Law 105—
119, Public Law 109-162, and Public
Law 110-457. 74 FR 30312. The one
comment that USCIS received on the
revised form did not relate to the SIJ
provisions but rather was a suggestion
to break up the Form I-360 into separate
forms for SIJ and religious workers.
USCIS responded to the commenter
directly, advising him that creating a
new form solely for religious workers
and SIJs would require modification to
the established electronic systems that
would be extremely cumbersome and
costly at this time. On September 8,
2009, USCIS published a 30-day notice
in the Federal Register requesting
further comments on the revised form.
USCIS did not receive any further
comments. 74 FR 46216.

On December 30, 2009, the Office of
Management and Budget approved the
revised Form I-360 in accordance with
the PRA. The approved OMB Control
No. is 1615-0020.

List of Subjects
8 CFR Part 204

Administrative practice and
procedure, Immigration, Reporting and
recordkeeping requirements.

8 CFR Part 205

Administrative practice and
procedures, Aliens, Immigration,
Petitions.

8 CFR Part 245

Aliens, Immigration, Reporting and
recordkeeping requirements.

Accordingly, chapter I of title 8 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 204—IMMIGRANT PETITIONS

1. The authority citation for part 204
is revised to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1151,
1153, 1154, 1182, 1186a, 1232, 1255; 8 CFR
Part 2.

2. Section 204.11 is revised to read as
follows:

§204.11 Special immigrant classification
for certain aliens declared dependent on a
juvenile court (Special Inmigrant Juvenile).

(a) Definitions. As used in this
section, the terms:

Juvenile court means any court
located in the United States having
jurisdiction to make judicial
determinations about the custody and
care of juveniles.

Petition means Form 1-360, Petition
for Amerasian, Widow(er), or Special
Immigrant, or a successor form as may
be prescribed by DHS.

State includes an Indian tribe, tribal
organization, or tribal consortium,
operating a program under a plan
approved under 42 U.S.C. 671.

(b) Eligibility. (1) An alien is eligible
for classification as a special immigrant
under section 101(a)(27)(]) of the Act if
he or she:

(i) Is physically present in the United
States;

(ii) Is under 21 years of age at the time
of filing;

(iii) Is unmarried;

(iv) Has been declared dependent on
a juvenile court or has been legally
committed to or placed under the
custody of a State agency or department
or an individual or entity appointed by
a State or juvenile court. Such
dependency, commitment, or custody
must be in effect at the time of filing and
continue through the time of
adjudication, unless the age of the
petitioner prevents such continuation.

(v) Is the subject of a State or juvenile
court determination, under applicable
State law, that reunification with one or
both parents is not viable due to abuse,
neglect, abandonment, or a similar basis
under State law;

(vi) Has been the subject of judicial
proceedings or administrative
proceedings in which it has been
determined, under applicable State law,
that it would not be in the alien’s best
interest to be returned to the country of
nationality or last habitual residence of
the alien or his or her parent(s); and

(vii) Obtains consent from the
Secretary of Homeland Security to
classification as a special immigrant
juvenile.

(2) For the purposes of establishing
classification as a special immigrant
juvenile, a juvenile who has been
adopted or placed under guardianship
after having been found dependent
upon a juvenile court in the United
States, or having been committed to or
placed under the custody of a State
agency or department or an individual
or entity appointed by a State or
juvenile court, is considered eligible for
SIJ classification. Commitment to or
placement under the custody of an

individual can include adoption and
guardianship.

(c) Consent. (1) Every alien must
obtain the consent of the Secretary of
Homeland Security to the classification
as a special immigrant juvenile.

(i) In determining whether to provide
consent to classification as a special
immigrant juvenile as a matter of
discretion, USCIS will consider, among
other permissible discretionary factors,
whether the alien has established, based
on the evidence of record, that the State
court order was sought primarily to
obtain relief from abuse, neglect,
abandonment, or a similar basis under
State law and not primarily for the
purpose of obtaining lawful immigration
status; and that the evidence otherwise
demonstrates that there is a bona fide
basis for granting special immigrant
juvenile status.

(ii) The alien has the burden of proof
to show that discretion should be
exercised in his or her favor.

(iii) Approval by USCIS of the SIJ
petition also will constitute the granting
of consent on behalf of the Secretary.

(2) An alien in the custody of the
Department of Health and Human
Services, who seeks a juvenile court
order determining or altering the alien’s
custody status or placement, must
obtain specific consent from the
Secretary of Health and Human Services
to the State court’s jurisdiction to
determine or alter custody status prior
to filing the SIJ petition with USCIS.

(d) Petition procedures. The alien, or
an adult acting on the alien’s behalf,
may file the petition for special
immigrant juvenile classification. Each
individual requesting special immigrant
juvenile classification must submit:

(1) A Petition completed in
accordance with the instructions on the
form;

(2) Evidence of the alien’s age; and

(3) One or more documents which
reflect the following:

(i) A juvenile court order, issued by a
court of competent jurisdiction located
in the United States, showing that the
court has found the juvenile to be
dependent upon that court, or that the
court legally committed the juvenile to,
or placed the juvenile under the custody
of, a State agency or department, or an
individual or entity appointed by a State
or juvenile court;

(ii) Specific findings of fact or other
relevant evidence, either incorporated
into the court order or separate from the
order, establishing the basis for a
finding that reunification with one or
both parents is not viable due to abuse,
neglect, abandonment, or a similar basis
found under State law; and
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(iii) Evidence of a determination made
in judicial or administrative
proceedings, under applicable State law,
that it would not be in the juvenile’s
best interest to be returned to the
country of nationality or last habitual
residence of the juvenile or of his or her
parent(s).

(4) If a juvenile is in the custody of
the Secretary of Health and Human
Services and obtained a juvenile court
order that determined or altered the
custody status or placement of the
juvenile, evidence that the Secretary of
Health and Human Services granted
specific consent.

(e) Interview. In accordance with 8
CFR 103.2(b) and 245.6, although an
interview is not a prerequisite to the
adjudication of a Special Immigrant
Juvenile petition, USCIS may require an
interview as a matter of discretion.

(1) The SIJ petitioner may be
accompanied by a trusted adult, in
addition to an attorney or
representative, at the interview. USCIS,
in its discretion, may place reasonable
limits on the number of persons who
may be present at the interview.

(2) The trusted adult or attorney or
representative may present a statement
at the end of the interview. USCIS, in its
discretion, may limit the length of such
statement or comment and may require
its submission in writing.

(f) No contact. USCIS will not compel
an SIJ petitioner to contact the alleged
abuser or family members of the alleged
abuser at any time during the petition or
interview process.

(g) No parental rights. No natural or
prior adoptive parent of any alien with
an approved Special Immigrant Juvenile
petition shall, by virtue of such
parentage, be accorded any right,
privilege, or status under the Act. This
prohibition remains in effect even after
the alien becomes a lawful permanent
resident or a United States citizen.

(h) Timeframe. USCIS will adjudicate
a petition for Special Immigrant
Juvenile classification within 180 days
of receipt of a properly filed petition.
The date of receipt will be as provided
in 8 CFR 103.2(a)(7). A request for
required initial evidence from USCIS to
the petitioner or a request from the
petitioner for rescheduling of biometrics
or an interview will restart the 180-day
timeframe. Any request for additional
evidence will suspend the timeframe as
of the date of the request up until the
date the requested evidence, response,
or a request for a decision based on the
evidence already provided is received.
Any delay requested or caused by the
applicant will not be counted as part of
the 180-day adjudication period.

PART 205—REVOCATION OF
APPROVAL OF PETITIONS

3. The authority citation for part 205
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1151,
1153, 1154, 1155, 1182, and 1186a.

4. Section 205.1 is amended by:

a. Removing paragraph (a)(3)(iv)(A);

b. Removing paragraph (a)(3)(iv)(C);

c. Redesignating paragraphs
(a)(3)(iv)(B), (D) and (E) as paragraphs
(a)(3)(iv)(A), (B) and (C) respectively;
and by

d. Revising newly redesignated
paragraph (a)(3)(iv)(B).

The revision reads as follows:

§205.1 Automatic revocation.

(a] * * %

(3) * *x %

(iv) * % %

(B) Upon reunification of the
beneficiary with one or both parents by
virtue of a juvenile court order, where
a juvenile court previously deemed
reunification with that parent, or both
parents, not viable due to abuse, neglect,

or abandonment; or
* * * * *

PART 245—ADJUSTMENT OF STATUS
TO THAT OF PERSON ADMITTED FOR
PERMANENT RESIDENCE

5. The authority citation for part 245
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1182,
1255; section 202, Public Law 105-100, 111
Stat. 2160, 2193; section 902, Public Law
105—277, 112 Stat. 2681; Title VII of Public
Law 110-229; 8 CFR part 2.

6. Section 245.1 is amended by
revising paragraph (e)(3) to read as
follows:

§245.1 Eligibility.

(8] * *x %

(3) Special immigrant juveniles. Any
alien qualified for special immigrant
classification under section 101(a)(27)(])
of the Act shall be deemed, for the
purpose of section 245(a) of the Act, to
have been paroled into the United
States, regardless of the alien’s actual
method of entry into the United States.
Neither the provisions of section
245(c)(2) of the Act nor the
inadmissibility provisions of sections
212(a)(4), (5)(A), (6)(A), (6)(C), (6)(D),
(7)(A), or (9)(B) of the Act shall apply to
any alien qualified for special
immigrant classification under section
101(a)(27)(J) of the Act. The
inadmissibility provisions of sections
212(a)(2)(A), (2)(B), (2)(C) (except for a
single offense of simple possession of 30
grams or less of marijuana), (3)(A),

(3)(B), (3)(C), or (3)(E) of the Act may
not be waived. Any other
inadmissibility provision may be
waived on an individual basis for
humanitarian purposes, family unity, or
when it is otherwise in the public
interest. The relationship between the
alien and the alien’s natural parents or
prior adoptive parents shall not be
considered a factor in a discretionary
waiver determination based on family
unity.

* * * * *

Janet Napolitano,

Secretary.

[FR Doc. 2011-22625 Filed 9-2—11; 8:45 am]
BILLING CODE 9111-97-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Chapter |
[NRC-2011-0209]

NRC Enforcement Policy

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed enforcement policy
revision; request for comment.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC or the Commission)
is soliciting comments from interested
parties, including public interest
groups, States, members of the public,
and the regulated industry (i.e., reactor,
fuel cycle, and materials licensees,
vendors, and contractors), on several
topics addressed in this document to
assist the NRC in revising its
Enforcement Policy. The NRC staff is
currently evaluating these topics for
inclusion in the next revision to the
NRC Enforcement Policy. The proposed
Policy topics discussed in this
document will not address all the items
in SRM-SECY-09-0190, “Major
Revision to NRC Enforcement Policy,”
dated August 27, 2010 (NRC’s
Agencywide Documents Access and
Management System (ADAMS)
Accession No. ML102390327). Before
the staff submits the next proposed
Policy revision to the Commission for
approval in early Calendar Year 2012, it
will publish a second document in the
Federal Register to solicit public
comments on additional topics.

DATES: Submit comments by October 6,
2011. Comments received after this date
will be considered if it is practical to do
so, but the NRC is able to assure
consideration only for comments
received on or before this date.
ADDRESSES: Please include Docket ID
NRC-2011-0209 in the subject line of
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your comments. For additional
instructions on submitting comments
and instructions on accessing
documents related to this action, see
“Submitting Comments and Accessing
Information” in the SUPPLEMENTARY
INFORMATION section of this document.
You may submit comments by any one
of the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2011-0209. Address questions
about NRC dockets to Carol Gallagher,
telephone: 301-492-3668; e-mail:
Carol.Gallagher@nrc.gov.

e Mail comments to: Cindy Bladey,
Chief, Rules, Announcements, and
Directives Branch (RADB), Office of
Administration, Mail Stop: TWB-05—
B01M, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

e Fax comments to: RADB at 301—
492-3446.

FOR FURTHER INFORMATION CONTACT:
Doug Starkey, Office of Enforcement,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555; telephone: 301—
415-3456, e-mail:
Doug.Starkey@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. Submitting Comments and Accessing
Information

Comments submitted in writing or in
electronic form will be posted on the
NRC Web site and on the Federal
rulemaking Web site, http://
www.regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed.

The NRC requests that any party
soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and therefore, they
should not include any information in
their comments that they do not want
publicly disclosed.

You can access publicly available
documents related to this action using
the following methods:

e NRC’s Public Document Room
(PDR): The public may examine and
have copied, for a fee, publicly available
documents at the NRC’s PDR, Room O1-
F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland
20852.

e ADAMS: Publicly available
documents created or received at the

NRC are available online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. From this page, the
public can gain entry into ADAMS,
which provides text and image files of
the NRC’s public documents. If you do
not have access to ADAMS or if there
are problems in accessing the
documents located in ADAMS, contact
the NRC’s PDR reference staff at 1-800—
397-4209, 301-415-4737, or by e-mail
to pdr.resource@nrc.gov. The
Enforcement Policy is accessible under
ADAMS Accession No. ML093480037.

e Federal Rulemaking Web Site:
Public comments and supporting
materials related to this proposed
enforcement policy revision can be
found at http://www.regulations.gov by
searching on Docket ID NRC-2011—
0209.

The NRC maintains the Enforcement
Policy on its Web site at http://
www.nrc.gov; under “Spotlight,” select
“Enforcement Actions,” and then select
“Policy”” under “Issued Significant
Enforcement Actions.”

II. Background

On August 27, 2010, in SRM—-SECY-
09-0190, the Commission approved a
major revision to its Enforcement
Policy. On September 30, 2010, the NRC
published a notice (75 FR 60485) to
announce an effective date of September
30, 2010, for that revision to the Policy.
In SRM-SECY-09-0190, the
Commission also directed the NRC staff
to evaluate certain topics for inclusion
in the next revision to the Policy. In
addition to those Commission-identified
topics, the staff is evaluating other
topics that it may present to the
Commission for approval and inclusion
in the next Policy revision. The
background on topics that the staff is
evaluating and the corresponding
proposed wording for inclusion in the
next Enforcement Policy revision
follows in Sections 1-5. As previously
stated, the staff will, at a future date,
solicit public comments on additional
topics for the next proposed Policy
revision.

1. Guidance for the Use of Daily Civil
Penalties

Daily civil penalties are an
enforcement action that is available to
the NRC under Section 234 of the
Atomic Energy Act of 1954, as amended
(AEA), and Title 10 of the Code of
Federal Regulations (10 CFR) 2.205(j).
Historically, the NRC has rarely issued
daily civil penalties for violations of its
requirements. In certain cases, the
agency did issue such penalties because
it needed to send a strong regulatory

message for continuing significant
violations.

The Enforcement Policy currently
provides limited guidance on the use of
daily civil penalties. Section 2.3.4 of the
Enforcement Policy, “Civil Penalty,”
currently addresses the use of daily civil
penalties as follows:

The NRC may exercise discretion and
assess a separate violation and attendant civil
penalty up to the statutory limit for each day
the violation continues. The NRC may
exercise this discretion when a licensee was
aware of a violation, or if the licensee had a
clear opportunity to identify and correct the
violation but failed to do so.

In SRM-SECY-09-0190, the
Commission directed the NRC staff to
include additional guidance, such as
criteria and examples, in the next
proposed revision to the Enforcement
Policy to help determine when daily
civil penalties are appropriate. The
intent of this proposed Policy revision
is to provide factors for the staff to
consider when evaluating the
appropriateness of daily civil penalties
for continuing violations of at least
moderate significance.

The staff proposes to replace the
existing paragraph in Section 2.3.4 of
the current Policy with the following
three paragraphs:

The NRC may exercise discretion and
assess a separate violation and attendant civil
penalty up to the statutory limit for each day
the violation continues (i.e., daily civil
penalties). The NRC may exercise this
discretion when a licensee was aware of a
violation of at least moderate significance
and had a clear opportunity to prevent,
identify, and correct the violation but failed
to do so.

In evaluating whether daily civil penalties
are appropriate, the NRC will consider such
factors as whether the violation resulted in
actual consequences to public health and
safety or to the common defense and
security, the safety significance of the
violation, whether the violation was
repetitive because of inadequate corrective
actions, the degree of management
culpability in allowing the violation to
continue or in not precluding it, the
responsiveness of the licensee once the
violation and its significance were identified
and understood, whether the continuing
violation was deliberate, and the duration of
the violation. These evaluation factors are not
necessarily of equal significance; therefore,
for each case, the NRC will weigh the relative
importance of each contributing factor, as
well as any extenuating circumstances, to
determine whether it is appropriate to use
daily civil penalties.

When the NRC determines that the use of
daily civil penalties is appropriate as part of
an enforcement action, the agency will assess
a base civil penalty for the first day of the
violation in accordance with the civil penalty
assessment process discussed in this section
and Section 8.0, “Table of Base Civil
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Penalties,” of the Policy. Then, to determine
the total civil penalty for the continuing
violation, the NRC will supplement the base
civil penalty determination with a daily civil
penalty for some or all the days the violation
continues. The NRC will determine the
amount of the daily civil penalty on a case-
by-case basis after considering the factors
noted in the preceding paragraph and any
relevant past precedent for similar violations.
The daily civil penalty may be less than the
maximum statutory daily limit in effect at the
time of the violation.

2. Credit for Fuel Cycle Licensee
Corrective Action Program

All licensees, including fuel cycle
licensees, are eligible to receive credit
for prompt and comprehensive
corrective actions taken in response to
issues that warrant escalated
enforcement actions (i.e., Severity Level
(SL) I, II, and III violations and
violations associated with red, yellow,
and white significance determination
process findings with actual
consequences) as part of the NRC’s civil
penalty assessment process, as
discussed in Section 2.3.4 of the
Enforcement Policy. Corrective action
credit under Section 2.3.4 is applicable
to all licensees regardless of whether a
licensee has a corrective action program
(CAP). As stated in Section 2.3.4.c of the
Policy, the purpose of this corrective
action factor in the civil penalty
assessment process is to encourage
licensees (1) to take the immediate
actions necessary upon discovery of a
violation that will restore safety,
security, and compliance with the
license, regulation(s), or other
requirement(s) and (2) to develop and
implement (in a timely manner) the
lasting actions that not only will prevent
recurrence of the violation at issue but
also will be appropriately
comprehensive, given the significance
and complexity of the violation, to
prevent the occurrence of violations
with similar root causes.

In response to the Commission’s
direction in SRM-SECY-09-0190, the
staff proposes revisions to the
Enforcement Policy to provide fuel
cycle licensees with credit for a CAP for
certain SL IV violations. Presently, this
corrective action program credit for
certain SL IV violations is only available
to power reactor licensees. This revision
would allow fuel cycle licensees with
credit for a CAP to have NRC-identified
SL IV violations treated as non-cited
violations (NCVs) if certain other
criteria are met.

Section 2.3.2, “Non-Cited Violation,”
of the current Enforcement Policy
provides criteria that all NRC licensees
must meet before the agency can
disposition a SL IV violation as a NCV.

These criteria, in part, state the
following:

e The violation was corrected or
committed to be corrected within a
reasonable period of time
(commensurate with the significance of
the violation).

e The violation was not repetitive as
a result of inadequate corrective action.
(This does not apply to violations
associated with green Reactor Oversight
Process findings).

¢ The violation was not willful.
Notwithstanding willfulness, a NCV
may still be appropriate in certain
specified circumstances.

In addition to the above criteria,
Section 2.3.2.a., “Power Reactor
Licensees,” of the Enforcement Policy
provides credit to power reactor
licensees for their CAP, allowing the
agency to disposition either NRC-
inspector-identified or licensee-
identified SL IV violations as NCVs if
the violations are entered into a CAP.
The current Policy does not allow the
agency to disposition NRC-inspector-
identified SL IV violations at fuel cycle
licensees as NCVs. To disposition a SL
IV violation as a NCV at any NRC
licensee other than a power reactor
licensee, Section 2.3.2.b., “All Other
Licensees,” of the Enforcement Policy
requires, in addition to the criteria
stated above, the licensee to have
already identified the violation.

The staff proposes the following
changes to the Enforcement Policy to
provide fuel cycle licensees credit for a
CAP. (Note that until the NRC develops
inspection procedures establishing
criteria that a fuel cycle licensee must
meet for approval of its CAP and until
the NRC completes inspections to
ensure that a fuel cycle licensee’s CAP
is acceptable, criteria for the disposition
of SL IV violations as NCVs at fuel cycle
licensees will remain as stated in
Section 2.3.2.b. of this Policy.)

e Revise the title of Section 2.3.2.a.
from “Power Reactor Licensees” to
“Licensees or Applicants with an
Approved Corrective Actions Program.”

¢ Insert a footnote in Section 2.3.2.a
that states, “NRC approval of a
licensee’s corrective action program will
be determined based on the results of
applicable NRC inspections.”

¢ Revise the title of Section 2.3.2.b.
from “All Other Licensees” to “All
Other Licensees or Applicants.”

3. Civil Penalties to Individuals Who
Disclose Safeguards Information

The current Enforcement Policy
provides limited guidance on the topic
of civil penalties to individuals who
release Safeguards Information (SGI).
Therefore, the NRC staff is proposing

additional Policy guidance for use in
determining when the agency should
issue civil penalties to individuals who
release SGI. This additional guidance, if
approved by the Commission, would
provide the guidance as an assessment
tool for the staff. The NRC will
determine the appropriateness of civil
penalties on a case-by-case basis,
depending on the circumstances and
significance associated with each case.

The staff is proposing a base civil
penalty of $3,500 for individuals who
release SGI. The addition of a new
category in Table A of Section 8.0,
“Table of Base Civil Penalties,” of the
Enforcement Policy will reflect this base
civil penalty. Table B will apply when
the NRC must determine a civil penalty
associated with SL I, II, and IIT
violations.

Currently, Section 4.3, “Civil
Penalties to Individuals,” of the Policy
addresses the use of civil penalties to
individuals as follows:

Except for individuals subject to civil
penalties under Section 206 of the ERA
[Energy Reorganization Act], as amended, the
NRC will not normally impose a civil penalty
against an individual. However, Section 234
of the AEA gives the Commission authority
to impose civil penalties on “any person.”
Furthermore, any person, whether or not a
licensee of the Commission, who violates any
regulations adopted under Section 147,
“Safeguards Information,” of the AEA will be
subject to the full range of enforcement
sanctions, including civil penalties. Section
11s of the AEA broadly defines “person” to
include individuals, a variety of
organizations, and their representatives or
agents.

The staff proposes to add a new
section to the Enforcement Policy (i.e.,
Section 4.3.1, “Individual Civil Penalty
for Release of Safeguards Information
Violations”) to provide the guidance
necessary to determine civil penalties
for SGI violations. The proposed Section
4.3.1 would read as follows:

4.3.1 Individual Civil Penalty for Release of
Safeguards Information Violations

Civil penalty considerations for violations
by individuals who release SGI and who are
not employed by an NRC licensee or
contractor differ from those for licensees and
contractors who release SGI. The NRC will
typically not (with the possible exception of
a deliberate release of SGI) issue civil
penalties to individuals for violations of SGI
requirements if that individual’s employer (a
licensee or contractor) placed the violation in
its corrective action program and has taken,
or plans to take, corrective actions to restore
compliance.

Table A in Section 8.0 of this Policy lists
the base civil penalty for individuals who
release SGI. The intent of civil penalties to
individuals is to serve as a deterrent; these
penalties generally do not require a base civil
penalty as high as that issued to a licensee
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or contractor. However, willful violations
may support a civil penalty outside of the
range listed in Section 8.0. Additionally, the
NRC should consider an individual’s reasons
for disclosing SGI (e.g., economic gain or
expression of views) and the willingness of
the individual to correct or mitigate the
release of information in determining the
final civil penalty amount.

Section 6.13, “Information Security,” of
this Policy provides examples of violations to
help determine the severity levels of
violations. Also, in determining the
appropriate severity level for the release of
SGI, the NRC will consider the type of SGI
information disclosed, its availability to the
public, the damage or vulnerability that the
information caused or may cause to the
licensee that possessed ownership of the SGI,
and the damage that the information caused
or could cause to public health and safety.
The NRC will also use SGI-related
significance determination process (under
the Reactor Oversight Process) information,
when available, to inform the severity level
determination.

4. Export/Import of Regulated Material-
Violation Examples

Section 2.2.5, “Export and Import of
NRC-Regulated Radioactive Material
and Equipment,” of the Enforcement
Policy currently addresses the use of
enforcement for violations of the
agency’s export and import
requirements in 10 CFR part 110,
“Export and Import of Nuclear
Equipment and Material.”

The staff proposes a minor revision to
the title of Section 2.2.5 for consistency
with the current title of 10 CFR part 110,
as follows: “Export and Import of
Nuclear Equipment and Material.”” In
addition, the staff will also insert a
reference correction in the last sentence,
thus replacing the regulation reference
in the last parenthetical statement of
this paragraph, as follows:

2.2.5 Export and Import of Nuclear
Equipment and Material

The NRC will normally take enforcement
action for violations of the agency’s export
and import requirements in 10 CFR part 110,
“Export and Import of Nuclear Equipment
and Material,” for radioactive material and
equipment within the scope of the agency’s
export and import licensing authority (10
CFR 110.8, 10 CFR 110.9, and 10 CFR 110.9a)
for (1) Completeness and accuracy of
information, (2) reporting and recordkeeping
requirements (10 CFR 110.23, 10 CFR 110.26,
10 CFR 110.50, and 10 CFR 110.54), and (3)
adherence to general and specific licensing
requirements (10 CFR 110.20-27 and 10 CFR
110.50).

Also, the current Policy does not
contain violation examples for export
and import activities that depict likely
SLs that the staff can use to assess the
relative significance of various
violations of 10 CFR part 110. As a
result, the staff proposes the following

change to incorporate a new section
(Section 6.15, “Export and Import
Activities”) in the Enforcement Policy
to provide example violations and
proposed SLs for export and import
activities:

6.15 Export and Import Activities

Several of the following violation examples
involve deliberateness or careless disregard.
For those examples, the normal Enforcement
Policy process for discretion to potentially
escalate the severity level of the violation
based on willfulness is not necessary.

a. Severity Level I violations involve, for
example:

1. Deliberate misrepresentation of facts,
with the knowledge of a licensee official, that
led to the export of licensable and sensitive
equipment or material in quantities of
concern to a destination that, if represented
accurately, would not have been authorized
by the NRC (or other authority); or

2. Deliberate misrepresentation of facts that
led to unauthorized individuals obtaining
sensitive nuclear equipment or materials in
quantities of concern;

b. Severity Level II violations involve, for
example:

1. Failure to provide notice of 10 CFR part
110, Appendix P, material import as required
by 10 CFR 110.50, which, if the notice had
been provided, would have prompted the
NRC to take action to block the import;

2. Misrepresentation of facts in careless
disregard of requirements, with the
knowledge of a licensee official, for the
export or import of radioactive or byproduct
materials, such as those involving the
completeness or accuracy of the information
that, if represented accurately, would not
have been authorized by the NRC (or other
authority); or

3. Inaccurate or incomplete information
provided or maintained that led to
unauthorized individuals possessing
radioactive materials

c. Severity Level III violations involve, for
example:

1. Failure to submit timely notification of
the import of 10 CFR part 110, Appendix P,
material, as required by 10 CFR 110.50;

2. Inaccurate or incomplete information on
exports or imports of radioactive or
byproduct materials such that, if the
information had been represented accurately,
an activity would not have been authorized
by the NRC (or other authority) or would
have resulted in the NRC reconsidering the
authorization of the activity, issuing a request
for additional information (RAI), or
conducting an inspection to resolve the
matter;

3. Export of byproduct material in
quantities of concern to individuals/entities
not authorized to receive such materials; or

4. Failure to obtain a specific license before
the export or import of any NRC licensable
equipment, special nuclear material, and
source or byproduct materials, when
required.

d. Severity Level IV violations involve, for
example:

1. Failure to submit timely reports as
specified in 10 CFR 110.54;

2. Export or import of nuclear equipment
or materials in excess of the limits specified

in a specific license or license amendment,
when such activity would have been
authorized by the NRC (or other authority);

3. Export of byproduct material exceeding
the possession limits authorized for the
ultimate consignee, not involving a Severity
Level I, II, or III violation;

4. Unauthorized export of foreign-obligated
material in violation of 10 CFR 110.50(b)(3),
not involving a Severity Level I, II, or III
violation; or

5. Failure to obtain a specific license to
export or import NRC licensable equipment,
special nuclear material, and source or
byproduct materials that are not authorized
by the general licenses in 10 CFR 110.21
through 110.27 and not involving a Severity
Level I, II, or III violation.

5. Civil Penalties for Loss of Control of
Regulated Material

On December 18, 2000 (65 FR 79139),
the NRC published a notice amending
NUREG-1600, “General Statement of
Policy and Procedure for NRC
Enforcement Actions” (the Enforcement
Policy), to establish separate base civil
penalty amounts for loss, abandonment,
or improper transfer or disposal of
sealed sources and devices containing
NRC-licensed material. The intent was
to better relate the civil penalty amount
to the costs avoided by the failure to
properly dispose of the source or device.

At that time, the Commission
determined that normally a civil penalty
of at least the base civil penalty amount
was appropriate for these types of
violations to provide deterrence and an
economic incentive for licensees to
expend the necessary resources to
ensure compliance. Such a deterrent
measure would also result in an
enforcement action that properly
reflected the safety and security
significance of the loss of control of
such material.

The normal civil penalty assessment
process assigns varying civil penalty
amounts based on, for example, a
licensee’s past enforcement history,
whether the licensee self-identified the
violation, and whether the licensee took
prompt and comprehensive corrective
action. However, the lost source policy,
described in Section 2.3.4 of the
Enforcement Policy, stipulates that the
NRC will normally assign a civil penalty
of at least the base amount for violations
involving the loss, abandonment, or
improper transfer or disposal of
radioactive source material, regardless
of the outcome of the normal civil
penalty assessment process. Therefore,
the factors that may result in the
mitigation or escalation of a civil
penalty for other violations (i.e., past
enforcement history, identification, and
corrective action) have not typically
been considerations for these types of
violations.
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Section 2.3.4 of the Enforcement
Policy currently addresses the civil
penalties associated with loss of
regulated material as follows:

The NRC considers civil penalties for
violations associated with loss of regulated
material (i.e., the NRC’s lost source policy).
Loss of NRC-regulated material is a
significant regulatory and security concern
because of potential unauthorized
possession, use, or overexposure to members
of the public. Violations where regulated
radioactive material remains out of the
required control of a licensee for any period
of time are dispositioned separately,
regardless of the use, license type, quantity,
or type of radioactive material (see Table of
Base Civil Penalties, Tables A and B, in
Section 8.0 of this Policy). Such violations
may include, but are not limited to, for
example, the loss, abandonment, improper
transfer, or disposal of a device, source, or
other form of regulated material.
Notwithstanding the normal civil penalty
assessment process, in cases where a licensee
has lost required control of its regulated
radioactive material for any period of time,
the NRC normally will impose at least a base
civil penalty. However, the Agency may
mitigate or escalate a civil penalty amount
based on the merits of a specific case. When
appropriate, the NRC may consider, for
example, information concerning the
estimated or actual cost of authorized
disposal and/or the actual consequences of
the material remaining out of the control of
the licensee.

In accordance with Section 2.3.4 of
the current Enforcement Policy, the
NRC may mitigate or escalate the
amount of a civil penalty based on the
merits of a specific case. Therefore, even
under the current Enforcement Policy,
the NRC may consider information
concerning the estimated or actual cost
of authorized disposal and the actual
consequences of the loss, abandonment,
or improper transfer or disposal of the
regulated material for cases subject to
the lost source policy. Additionally,
even though Section 2.3.4 of the
Enforcement Policy permits the NRC to
consider the merits of a specific case
when determining a civil penalty
amount, this flexibility has not typically
been exercised for lost source violations.
As a result, most violations involving
lost sources that have met the threshold
for escalated enforcement have resulted
in civil penalties of at least the base
amount. Tables A and B in Section 8.0
of the Enforcement Policy show the
current base civil penalties for
violations involving the loss,
abandonment, or improper transfer or
disposal of a sealed source or device.

In response to the Commission’s
direction in SRM-SECY-09-190, the
staff is proposing a revision to the
Enforcement Policy to remove language
stating that the NRC will assess at least

a base civil penalty for violations
involving loss of control of radioactive
materials. The intent is to maintain the
existing lost source policy to issue at
least a civil penalty while giving the
staff the flexibility to disposition those
cases where a licensee has lost NRC
regulated material, but took immediate
action to recover it, in a timely manner,
with little or no risk to the public while
the material was not in the licensee’s
control. In such cases where loss of
control is the issue, rather than actual
lost material, the normal civil penalty
assessment process, described in
Section 2.3.4, would be used rather than
typically issuing at least a base civil
penalty as required by the current lost
source policy. The staff will revise
Section 2.3.4 to indicate that,
notwithstanding the normal civil
penalty assessment process, the NRC
may exercise discretion and impose a
civil penalty in cases in which a
licensee has lost required control of its
regulated radioactive material. As a
result, the staff will revise Section 7.0,
“Glossary,” of the Enforcement Policy to
reflect the proposed changes in the
definition of “lost source policy’” and
will revise Note 3 in Table A of Section
8.0. The current definition of “lost
source policy” in Section 7.0 of the
Enforcement Policy states the following:

Lost Source Policy is the policy of the NRC
in which a civil penalty of at least the base
civil penalty amount is normally issued in a
case where regulated material is out of the
control of the licensee for any period of time,
regardless of the use, licensee type, quantity,
or type of radioactive material (examples
include loss, abandonment, improper
transfer, or improper disposal of regulated
material). Violations associated with loss of
control of regulated material normally result
in escalated enforcement actions.

Note 3 in Table A of Section 8.0
currently states the following:

These base civil penalty amounts have
been determined to be approximately 3 times
the average cost of disposal. For specific
cases, the NRC may adjust these amounts to
correspond to 3 times the actual cost of
authorized disposal.

The staff proposes to replace the
previously stated paragraph in Section
2.3.4 of the Policy with the following
paragraph:

The NRC considers civil penalties for
violations associated with loss of regulated
material (i.e., the NRC’s lost source policy).
The loss of NRC-regulated material is a
significant regulatory and security concern
because of the potential unauthorized
possession or use of the material and because
of the potential for overexposure to members
of the public from its misuse. Such violations
may include but are not limited to, for
example, the loss, abandonment, improper
transfer, or improper disposal of a device,

source, or other form of regulated material.
Notwithstanding the normal civil penalty
assessment process, in cases where a licensee
has lost required control of its regulated
radioactive material, the NRC may exercise
discretion and impose a civil penalty.
However, the agency may mitigate or escalate
a civil penalty amount based on the merits

of a specific case. When appropriate, the NRC
may consider, for example, information on
the estimated or actual cost of authorized
disposal and the actual consequences of the
material remaining out of the control of the
licensee, radiation workers, or the
environment. Normally, the NRC will not
apply the lost source policy to generally
licensed devices that are not required to be
registered in accordance with 10 CFR
31.5(c)(13)(i). The NRC will continue to
apply the normal Enforcement Policy in
those cases that require the application of a
civil penalty.

As a result of this proposed change in
Section 2.3.4, the staff proposes the
following change to the definition of
“lost source policy” in Section 7.0:

Lost Source Policy is the policy of the NRC
in which a civil penalty may be issued for
violations resulting in regulated source
material being out of the control of the
licensee regardless of the use, license type,
quantity, or type of regulated material (e.g.,
loss, abandonment, improper transfer, or
improper disposal of regulated material).

The staff proposes the following
change to Note 3 in Table A of Section
8.0:

These base civil penalty amounts have
been determined to be approximately 3 times
the average cost of disposal. For specific
cases, the NRC may adjust these amounts to
correspond to the estimated or actual cost of
authorized disposal for the particular
material in question.

In addition, the staff will revise the
Enforcement Manual to clarify
circumstances that may warrant
mitigation (or escalation) of the base
civil penalty amount for violations
involving the loss of radioactive
material. Further, the staff will add
language to indicate that the NRC
should consider escalating the civil
penalty above the base amount for cases
involving willfulness or that resulted in
actual safety consequences or both.

III. Procedural Requirements

Paperwork Reduction Act

This proposed policy statement does
not contain new or amended
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget,
approval number 3150-0136.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
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to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

Congressional Review Act

In accordance with the Congressional
Review Act (5 U.S.C. 801-808), the NRC
has determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs of
OMB.

For the Nuclear Regulatory Commission.

Dated at Rockville, MD, this 29th day of
August 2011.

Roy P. Zimmerman,

Director, Office of Enforcement.

[FR Doc. 2011-22646 Filed 9-2-11; 8:45 am]
BILLING CODE 7590-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 704
RIN 3133—-AD95

Corporate Credit Unions
AGENCY: National Credit Union

Administration (NCUA).

ACTION: Proposed rule with request for
comments.

SUMMARY: NCUA is issuing proposed
amendments to its rule governing
corporate credit unions (corporates).
The proposed amendments clarify
certain provisions and make some
technical corrections to the rule. The
amendments: delete the definition of
“daily average net risk-weighted assets,
revise the definition of “net assets” to
exclude Central Liquidity Facility (CLF)
stock subscriptions, clarify certain
requirements regarding investment
action plans, clarify the weighted
average life (WAL) tests, revise the
consequences of WAL violations,
substitute the term “‘core capital” for the
phrase “the sum of retained earnings
and paid-in capital,” correct a section
heading, and correct a model form
instruction.

’s

DATES: Comments must be received by
October 6, 2011. The NCUA Board does
not expect significant comment on these
amendments and so is issuing the
proposal with a 30-day comment period.
ADDRESSES: You may submit comments
by any of the following methods (Please
send comments by one method only):
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

NCUA Web site: http://
www.ncua.gov/Resources/
RegulationsOpinionsLaws/
ProposedRegulations.aspx. Follow the
instructions for submitting comments.

E-mail: Address to
regcomments@ncua.gov. Include “[Your
name] Comments on ‘“Proposed Rule—
Corporate Credit Unions” in the e-mail
subject line.

Fax:(703) 518-6319. Use the subject
line described above for e-mail.

Mail: Address to Mary Rupp,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314—
3428.

Hand Delivery/Courier: Same as mail
address.

Public Inspection: All public
comments are available on the agency’s
Web site at http://www.ncua.gov/
Resources/RegulationsOpinionsLaws/
ProposedRegulations.aspx as submitted,
except as may not be possible for
technical reasons. Public comments will
not be edited to remove any identifying
or contact information. Paper copies of
comments may be inspected in NCUA’s
law library at 1775 Duke Street,
Alexandria, Virginia 22314, by
appointment weekdays between 9 a.m.
and 3 p.m. To make an appointment,
call (703) 518-6546 or send an e-mail to
OGCMail@ncua.gov.

FOR FURTHER INFORMATION CONTACT: Lisa
Henderson, Staff Attorney, Office of
General Counsel, at the address above or
telephone (703) 518-6540; or David
Shetler, Deputy Director, Office of
Corporate Credit Unions, at the address
above or telephone (703) 518-6640.

SUPPLEMENTARY INFORMATION:

A. Background and Proposed
Amendments

In 2010, NCUA published a final rule
containing extensive revisions to its
corporate rule at 12 CFR part 704. 75 FR
64786 (October 20, 2010). NCUA
subsequently issued technical
corrections to the final rule and further
revisions to part 704. 76 FR 16235
(March 23, 2011); 76 FR 23861 (April
29, 2011). In order to clarify certain
provisions and relieve regulatory
burden, the NCUA Board is proposing
additional changes to part 704. The
proposed changes are explained below.

§704.2 Definition of “daily average net
risk-weighted assets”

Prior to the 2010 final rule, the NCUA
Board issued a proposed rule to revise
part 704 in 2009. 74 FR 65210
(December 9, 2009). The 2009 proposal
defined the denominator of two new
risk based capital ratios as moving

“daily average net risk-weighted assets”
(DANRA). Some commenters on the
proposal questioned the burden of daily
risk weighting to produce the moving
DANRA figure. The Board agreed that a
daily calculation was not necessary and
in the final rule replaced the
denominator for both new ratios with a
new ‘“moving monthly average net risk
weighted assets” (MMANRA). 75 FR at
64796. The term “DANRA” is not used
in part 704, and its inclusion in § 704.2
was an oversight. This proposal removes
the DANRA definition from § 704.2.

Section 704.2 Definition of “net
assets”

Section 704.2 defines “‘net assets,” in
relevant part, as ““total assets less loans
guaranteed by the NCUSIF and member
reverse repurchase transactions.” The
Board is proposing to amend the
definition to also exclude CLF stock
subscriptions. The Board believes the
credit risk of carrying this asset is
negligible and warrants such treatment,
as CLF stock is putable at par. Further,
the Board strongly believes that all
natural person credit unions should
have access to a back-up liquidity
provider that can meet their liquidity
demands in the event of a wide-spread
market disruption. The CLF can supply
this liquidity if its borrowing authority
is not diminished by a reduction of its
stock subscriptions. This proposed
change should encourage continued
CLF participation by corporates, which
in turn will facilitate corporates
providing a systemic liquidity benefit to
natural person credit unions through
offering CLF access as agents.

Section 704.6 Requirements for
Investment Action Plans

Section 704.10 sets out consequences,
potentially including the preparation of
a written investment action plan, for
possessing an investment that fails to
meet a requirement of part 704. 12 CFR
704.10. Sections 704.6(c)(3) and (f)(4)
trigger these consequences for violations
of certain concentration limits and
credit rating requirements. 12 CFR
§704.6(c)(3) and (f)(4). To clarify the
applicability of these triggering
provisions, the Board proposes to move
them to a new paragraph at § 704.6(h).
Under proposed § 704.6(h), an
investment will be subject to the
requirements of § 704.10 if it violates
any of the concentration limits or credit
rating requirements of § 704.6.

The Board notes that § 704.6(f)(4)(i)
provides that an investment is subject to
the requirements of § 704.10 if its credit
rating is downgraded, after purchase,
“below the minimum rating
requirements of this part.” 12 CFR


http://www.ncua.gov/Resources/RegulationsOpinionsLaws/ProposedRegulations.aspx
http://www.ncua.gov/Resources/RegulationsOpinionsLaws/ProposedRegulations.aspx
http://www.ncua.gov/Resources/RegulationsOpinionsLaws/ProposedRegulations.aspx
http://www.ncua.gov/Resources/RegulationsOpinionsLaws/ProposedRegulations.aspx
http://www.ncua.gov/Resources/RegulationsOpinionsLaws/ProposedRegulations.aspx
http://www.ncua.gov/Resources/RegulationsOpinionsLaws/ProposedRegulations.aspx
http://www.ncua.gov/Resources/RegulationsOpinionsLaws/ProposedRegulations.aspx
http://www.regulations.gov
http://www.regulations.gov
mailto:regcomments@ncua.gov
mailto:OGCMail@ncua.gov

54992

Federal Register/Vol.

76, No. 172 /Tuesday, September 6,

2011/Proposed Rules

704.6(f)(4)(i). However, section 939A of
the Dodd-Frank Wall Street Reform and
Consumer Protection Act requires
NCUA to review its regulations for any
references to using credit ratings to
assess the creditworthiness of an
investment, remove those references,
and substitute other standards of
creditworthiness.? On February 17,
2011, the NCUA Board issued a Notice
of Proposed Rulemaking (NPRM) to
implement Section 939A. 76 FR 11164
(March 1, 2011). The NPRM recodified
§704.6 (f)(4)(i) at § 704.6(f)(3)(i) and
revised it to state than an investment is
subject to § 704.10 if ““[t]here is reason
to believe that the obligor no longer has
a very strong capacity to meet its
financial obligations for the remaining
projected life of the security.” Id. at
11171. Although the NCUA Board has
not finalized the February 2011 NPRM,
this proposed rule includes the
proposed revised language at new

§ 704.6(h)(1).
Section 704.8 Clarifying the WAL Tests

Sections 704.8(f) and 704.8(g)
establish certain WAL limits for
corporate loan and investment
portfolios and require each corporate to
test those assets periodically for
compliance. 12 CFR 704.8(f) and (g).
NCUA intended to allow corporates to
include cash in the WAL calculation,
and the proposed rule clarifies that
intent. The proposed rule substitutes the
phrase “loan and investment portfolio”
in paragraphs (f) and (g) with the phrase
“financial assets, consisting of cash,
investments, and loans.” The proposed
rule retains the current rule’s exclusion
of derivative contracts and equity
investments from the WAL calculation.

Section 704.8 Consequences of WAL
Violations

Section 704.8(j) provides
consequences for a corporate’s violation
of the interest rate sensitivity and WAL
conditions of § 704.8 (d), (f), and (g). 12
CFR 704.8(j). These consequences can
include reporting requirements,
preparation of a written action plan, and
capital category reclassification under
§ 704.4. To reduce regulatory burden,
the NCUA Board has determined that
violations of WAL conditions should
not be subject to capital category
reclassification and proposes exempting
such violations from the requirements of
§ 704.8(j)(2)(ii) and (iii). However,
persistent WAL violations could still
trigger the reporting and action plan
requirements of § 704.8(j)(1) and (2)(i).

1Public Law 111-203, § 939A (2010).

Section 704.18 Fidelity Bond
Maximum Deductible

Section 704.18(e)(1) provides a table
for corporates to calculate the maximum
deductible allowed for fidelity bonds
purchased for employees and officials.
12 CFR §704.18(e)(1). The maximum
deductible is based on a corporate’s core
capital ratio and a percentage of the sum
of its retained earnings and paid-in
capital. The 2010 revision to part 704
changed the term ‘““paid-in capital” to
“perpetual contributed capital,” but
neglected to change the reference in
§704.18. See 75 FR 64786 (October 20,
2010).

The NCUA Board is now proposing to
change the phrase ““‘the sum of its
retained earnings and paid-in capital” to
the term “‘core capital.” Section 704.2
defines “core capital” as “the sum of:
(1) Retained earnings; (2) Perpetual
contributed capital; (3) The retained
earnings of any acquired credit union,
or of an integrated set of activities and
assets, calculated at the point of
acquisition, if the acquisition was a
mutual combination; and (4) Minority
interests in the equity accounts of
CUSOs that are fully consolidated.
However, minority interests in
consolidated ABCP programs sponsored
by a corporate credit union are excluded
from the credit union’s core capital or
total capital base if the corporate credit
union excludes the consolidated assets
of such programs from risk-weighted
assets pursuant to Appendix C of this
part.” 12 CFR § 704.2. The Board is
proposing this substitution, rather than
simply replacing ‘“paid-in capital” with
“perpetual contributed capital” because
the table already requires the
calculation of core capital in deriving
the core capital ratio.

Section 704.19 Correction to Section
Heading

The 2009 proposed revisions to part
704 added new § 704.19, ‘“Disclosure of
executive and director compensation.”
74 FR at 65210, 65252 (December 9,
2009). The proposal would have
required corporates to disclose annually
the compensation, in dollar terms, of
each senior executive officer and
director. Id. at 65275. In response to
comments, the NCUA Board determined
to limit the disclosure requirement to
approximately the top ten percent of
employees with, generally, a minimum
of three employees who must disclose
and a maximum of five. In addition, the
Board determined to remove the
reference to directors, stating that it was
highly unlikely that a director, in his or
her capacity as a director, would be
among the most highly compensated

individuals at the corporate. 75 FR
64786, 64818 (October 20, 2010). This
was done in the text of § 704.19 but not
in the heading. The correction would
harmonize the two by removing the
words “and director” from the heading.

Appendix A, Model Form D

The 2010 final rule included an
incorrect date instruction on Model
Form D in Appendix A. Id. at 64851.
Model Form D included introductory
text indicating that the form was for use
before October 20, 2011. In fact, because
Model Form D deals with nonperpetual
capital accounts, the form should be
used only on and after October 20, 2011.
The proposed correction would replace
the word “‘before” with the phrase “on
and after.”

B. Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact any proposed regulation may
have on a substantial number of small
entities (those under $10 million in
assets). The proposed rule applies only
to corporate credit unions, all of which
have assets well in excess of $10
million. Accordingly, the proposed rule
will not have a significant economic
impact on a substantial number of small
credit unions, and a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) applies to rulemakings in which
an agency by rule creates a new
paperwork burden on regulated entities
or modifies an existing burden. 44
U.S.C. 3507(d); 5 CFR part 1320. For
purposes of the PRA, a paperwork
burden may take the form of either a
reporting or a recordkeeping
requirement, both referred to as
information collections. This proposed
rule does not impose any new
paperwork burden.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order.

The proposed rule would not have
substantial direct effects on the states,
on the connection between the national
government and the states, or on the
distribution of power and
responsibilities among the various
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levels of government. NCUA has
determined that this rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

NCUA has determined that this
proposed rule will not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681
(1998).

List of Subjects in 12 CFR Part 704

Credit unions, Corporate credit
unions, Reporting and recordkeeping
requirements.

By the National Credit Union
Administration Board on August 29, 2011.
Mary F. Rupp,

Secretary of the Board.

For the reasons stated above, the
National Credit Union Administration
proposes to amend 12 CFR part 704 as
set forth below:

PART 704—CORPORATE CREDIT
UNIONS

1. The authority citation for part 704
continues to read as follows:

Authority: 12 U.S.C. 1762, 1766(a), 1772a,
1781, 1789, and 1795e.

2. Amend § 704.2 by removing the
definition of “daily average net risk-
weighted assets” and revising the
definition of “net assets” to read as
follows:

§704.2 Definitions.
* * * * *

Net assets means total assets less
Central Liquidity Facility (CLF) stock
subscriptions, loans guaranteed by the
NCUSIF, and member reverse
repurchase transactions. For its own
account a corporate credit union’s
payables under reverse repurchase
agreements and receivables under
repurchase agreements may be netted
out if the GAAP conditions for offsetting
are met. Also, any amounts deducted
from core capital in calculating adjusted
core capital are also deducted from net
assets.

* * * * *

3. Amend § 704.6 by removing
paragraphs (c)(3) and (f)(4) and adding
new p(h) to read as follows:

§704.6 Credit risk management.
* * * * *

(h) Requirements for investment
action plans. An investment is subject

to the requirements of § 704.10 of this
part if:

(1) There is reason to believe that the
obligor no longer has a very strong
capacity to meet its financial obligations
for the remaining projected life of the
security; or

(2) The investment is part of an asset
class or group of investments that
exceeds the issuer, sector, or subsector
concentration limits of this section. For
purposes of measurement, each new
credit transaction must be evaluated in
terms of the corporate credit union’s
capital at the time of the transaction. An
investment that fails a requirement of
this section because of a subsequent
reduction in capital will be deemed
non-conforming. A corporate credit
union is required to exercise reasonable
efforts to bring nonconforming
investments into conformity within 90
calendar days. Investments that remain
nonconforming for more than 90
calendar days will be deemed to fail a
requirement of this section and the
corporate credit union will have to
comply with § 704.10 of this part.

4. Amend § 704.8 by:

a. Revising the first two sentences in
paragraphs (f) and (g); and

b. Revising (j)(2)(ii) and (iii).

The revisions read as follows:

§704.8 Asset and liability management.

* * * * *

(f) * * * The weighted average life
(WAL) of a corporate credit union’s
financial assets, consisting of cash,
investments, and loans, but excluding
derivative contracts and equity
investments, may not exceed 2 years. A
corporate credit union must test its
financial assets at least quarterly,
including once on the last day of the
calendar quarter, for compliance with
this WAL limitation. * * *

(g) * * * The weighted average life
(WAL) of a corporate credit union’s
financial assets, consisting of cash,
investments, and loans, but excluding
derivative contracts and equity
investments, may not exceed 2.25 years
when prepayment speeds are reduced
by 50 percent. A corporate credit union
must test its financial assets at least
quarterly, including once on the last day
of the calendar quarter, for compliance
with this WAL limitation. * * *

* * * * *

(]') * *x %

(2) * % %

(ii) If presently categorized as
adequately capitalized or well
capitalized for prompt corrective action
purposes, and the violation was of
paragraph (d) of this section,
immediately be recategorized as

undercapitalized until the violation is
corrected, and

(iii) If presently less than adequately
capitalized, and the violation was of
paragraph (d) of this section,
immediately be downgraded one
additional capital category.

5. Amend § 704.18 by revising the
table in paragraph (e)(1) to read as
follows:

§704.18 Fidelity bond coverage.

* * * * *
e * *x %
El)) * *x %
Core capital ratio Maximum deductible
Less than 1.0 percent | 7.5 percent of core
capital.
1.0-1.74 percent ....... 10.0 percent of core
capital.
1.75-2.24 percent ..... 12.0 percent of core
capital.
Greater than 2.25 15.0 percent of core
percent. capital.
* * * * *

6. Amend § 704.19 by revising the
section heading to read as follows:

§704.19 Disclosure of executive
compensation.
* * * * *

7. Amend the introductory note in
Model Form D, Appendix A to Part 704,
to read as follows:

Appendix A to Part 704—Capital
Prioritization and Model Forms

* * * * *
Model Form D

Note: This form is for use on and after
October 20, 2011, in the circumstances where
the corporate credit union has determined
that it will give newly issued capital priority
over older capital as described in Part I of
this Appendix.

* * * * *

[FR Doc. 2011-22540 Filed 9-2—11; 8:45 am]
BILLING CODE 7535-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0536; FRL-9459-9]
Revisions to the California State

Implementation Plan, Placer County
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing a limited
approval and limited disapproval of
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revisions to the Placer County Air
Pollution Control District (PCAPCD)
portion of the California State
Implementation Plan (SIP). These
revisions concern oxides of nitrogen
(NOx) emissions from biomass fuel-fired
boilers. We are proposing action on a
local rule that regulates these emission
sources under the Clean Air Act as
amended in 1990 (CAA or the Act). We
are taking comments on this proposal
and plan to follow with a final action.
DATES: Any comments must arrive by
October 6, 2011.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2011-0536, by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)

or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
“anonymous access’’ system, and EPA
will not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an

TABLE 1—SUBMITTED RULE

appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Idalia Pérez, EPA Region IX, (415) 972—
3248, perez.idalia@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.
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I. The State’s Submittal
A. What rule did the State submit?

Table 1 lists the rule addressed by this
proposal with the dates that it was
adopted by the local air agency and
submitted by the California Air
Resources Board (CARB).

9 ¢ ’

us

Local agency

Rule No. Rule title

Amended Submitted

PCAPCD

233 | Biomass Boilers

12/10/09 05/07/10

On June 8, 2010, the submittal for
PCAPCD Rule 233 was found to meet
the completeness criteria in 40 CFR Part
51 Appendix V, which must be met
before formal EPA review.

B. Are there other versions of this rule?

We approved an earlier version of
Rule 233 into the SIP on April 30, 1996
(61 FR 18959). PCAPCD adopted
revisions to the SIP-approved version on
October 11, 2007, CARB submitted it to
us on March 7, 2008 and it was
officially withdrawn on November 5,
2008.

C. What is the purpose of the submitted
rule?

NOx helps produce ground-level
ozone, smog and particulate matter,
which harm human health and the
environment. Section 110(a) of the CAA
requires States to submit regulations
that control NOx emissions. Rule 233
regulates emissions of NOx from
biomass boilers and steam generators.
EPA’s technical support document

(TSD) has more information about this
rule.

II. EPA’s Evaluation
A. How is EPA evaluating the rule?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act) and must not relax existing
requirements (see sections 110(1) and
193 of the Act). Section 172(c)(1) of the
Act also requires nonattainment areas to
implement all reasonably available
control measures (RACM), including
such reductions in emissions from
existing sources in the area as may be
obtained through the adoption, at a
minimum, of reasonably available
control technology (RACT), as
expeditiously as practicable.
Additionally, ozone nonattainment
areas classified as moderate or above
must require RACT for all major sources
of NOx (CAA section 182(b)(2) & (f); 40
CFR section 51.912(a)). Because
PCAPCD regulates an ozone
nonattainment area that is classified as
Severe-15 under both the 1-hr ozone

and 8-hr ozone standards (40 CFR
section 81.305), submitted Rule 233
must fulfill RACT requirements for
NOx.

Guidance and policy documents that
we used to evaluate enforceability and
RACT requirements for Rule 233
included the following:

1. “State Implementation Plans;
Nitrogen Oxides Supplement to the
General Preamble; Clean Air Act
Amendments of 1990 Implementation of
Title I, Proposed Rule,” (the NOx
Supplement), 57 FR 55620, November
25,1992.

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and
Deviations,” EPA, May 25, 1988 (the
Bluebook).

3. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

4. ““‘State Implementation Plans;
General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990”’; 57 FR
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13498 (April 16, 1992); 57 FR 18070
(April 28, 1992).

5. Preamble, “Final Rule to
Implement the 8-Hour Ozone National
Ambient Air Quality Standard—Phase
2,” 70 FR 71612 (November 29, 2005).

6. “Determination of Reasonably
Available Control Technology and Best
Available Retrofit Control Technology
for Industrial, Institutional, and
Commercial Boilers, Steam Generators,
and Process Heaters”, CARB, July 18,
1991.

7. “Alternative Control Techniques
Document—NOx Emissions from
Industrial/Commercial/Institutional
(ICI) Boilers”, US EPA, March 1994.

8. “Alternative Control Techniques
Document—NOx Emissions from Utility
Boilers”, US EPA, March 1994.

9. “State Implementation Plans (SIPs):
Policy Regarding Excess Emissions
During Malfunctions, Startup and
Shutdown”’, Memorandum from Steven
A. Herman, Assistant Administrator for
Enforcement and Compliance
Assurance, and Robert Perciasepe,
Assistant Administrator for Air and
Radiation, September 20, 1999.

B. Does the rule meet the evaluation
criteria?

Rule 233 improves the SIP by
establishing more stringent emission
limits. We believe the rule is consistent
with the applicable requirements and
guidance regarding enforceability and
SIP revisions. Rule provisions which do
not meet the evaluation criteria are
summarized below and discussed
further in the TSD.

C. What are the rule deficiencies?

PCAPCD has not demonstrated that
the NOx emission limits for biomass
boilers found in Section 301 implement
RACT. The NOx emission limits should
be lowered to ensure implementation of
RACT. Alternatively, PCAPCD may
submit additional information to
demonstrate that lower emission limits
are not reasonably achievable.

D. EPA Recommendations To Further
Improve the Rule

We do not currently have additional
rule revisions that we recommend for
the next time the local agency modifies
the rule.

III. Proposed Action

EPA is proposing a limited approval
of the submitted rule under sections
110(k)(3) and 301(a) of the Act. If
finalized, this action would incorporate
the submitted rule into the SIP,
including those provisions identified as
deficient. This approval is limited
because EPA is simultaneously

proposing a limited disapproval of the
rule under section 110(k)(3). If this
disapproval is finalized, sanctions will
be imposed under section 179 of the Act
unless EPA approves subsequent SIP
revisions that correct the rule
deficiencies within 18 months of the
disapproval. These sanctions would be
imposed according to 40 CFR 52.31. A
final disapproval would also trigger the
2-year clock for the federal
implementation plan (FIP) requirement
under section 110(c). Note that the
submitted rule has been adopted by the
PCAPCD, and EPA’s final limited
disapproval would not prevent the local
agency from enforcing it. The limited
disapproval also would not prevent any
portion of the rule from being
incorporated by reference into the
federally enforceable SIP (see EPA
memo regarding ‘‘Processing of State
Implementation Plan (SIP) Submittals”
(July 9, 1992), available at: http://
www.epa.gov/nsr/ttnnsr01/gen/pdf/
memo-s.pdf).

We will accept comments from the
public on the proposed limited approval
and limited disapproval for the next 30
days.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals or
disapprovals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve or disapprove
requirements that the State is already

imposing. Therefore, because the
proposed Federal SIP limited approval/
limited disapproval does not create any
new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

D. Unfunded Mandates Reform Act

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the limited
approval/limited disapproval action
proposed does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action proposes to approve and
disapprove pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure “‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
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regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely proposes to approve or
disapprove a State rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination With
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure “meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This proposed rule does
not have tribal implications, as specified
in Executive Order 13175. It will not
have substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.
Thus, Executive Order 13175 does not
apply to this rule.

EPA specifically solicits additional
comment on this proposed rule from
tribal officials.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This rule is not subject to
Executive Order 13045, because it
approves a state rule implementing a
Federal standard.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to

perform activities conducive to the use
of VCS.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
rulemaking.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: August 19, 2011.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2011-22662 Filed 9-2-11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 5

Negotiated Rulemaking Committee on
Designation of Medically Underserved
Populations and Health Professional
Shortage Areas; Notice of Meeting

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Correction.

SUMMARY: The Health Resources and
Services Administration published a
notice in the Federal Register, (76 FR
50442, Doc. 2011-20690), on August 15,
2011, announcing the meeting of the
Negotiated Rulemaking Committee on
Designation of Medically Underserved
Populations and Health Professional
Shortage Areas on September 20, 21,
and 22, 2011. The dates of the meeting
and contact information were incorrect.

Correction

In the Federal Register published
Monday, August 15, 2011 (76 FR 50442,
FR Doc. 2011-20690), please make the
following corrections:

In the DATES section, correct to read
September 21, 2011, 9:30 a.m. to 6 p.m.;
September 22, 2011, 9 a.m. to 6 p.m.;
and September 23, 2011, 9 a.m. to
3 p.m. EST.

In the FOR FURTHER INFORMATION
CONTACT section, correct to read: For
more information, please contact
LaCrystal McNair, National Center for
Health Care Workforce Analysis, Bureau
of Health Professions, Health Resources
and Services Administration, Room 9—
29, Parklawn Building, 5600 Fishers
Lane, Rockville, Maryland 20857.
Telephone (301) 443—-3578, E-mail:
Imcnair@hrsa.gov or visit http://
www.hrsa.gov/advisorycommittees/
shortage/.


http://www.hrsa.gov/advisorycommittees/shortage/
http://www.hrsa.gov/advisorycommittees/shortage/
http://www.hrsa.gov/advisorycommittees/shortage/
mailto:lmcnair@hrsa.gov
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Dated: August 30, 2011.
Reva Harris,
Acting Director, Division of Policy and
Information Coordination.
[FR Doc. 201122586 Filed 9—2—-11; 8:45 am]
BILLING CODE 4165-15-P
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BUREAU OF CONSUMER FINANCIAL
PROTECTION

[Docket No. CFPB—2011-0016]

Request for Information on Consumer
Financial Products and Services
Offered to Servicemembers

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Notice and Request for
Information.

SUMMARY: Section 1013(e)(1) of the
Consumer Financial Protection Act of
2010 requires the Bureau of Consumer
Financial Protection (“CFPB” or
“Bureau”) to educate and empower
servicemembers and their families to
make better informed decisions
regarding consumer financial products
and services; to coordinate with CFPB’s
Consume Response function to monitor
consumer complaints by
servicemembers and their families; and
to coordinate efforts among Federal and
State agencies, as appropriate, regarding
consumer protection measures relating
to consumer financial products and
services offered to, or used by,
servicemembers and their families.
Consistent with this requirement, the
CFPB Office of Servicemember Affairs
seeks information on consumer
financial products and services that are
currently being offered to or used by
servicemembers and their families.
Among other things, the office is
particularly interested in information on
products and services (and associated
programs and policies) that are tailored
to the unique financial needs of
servicemembers and their families. The
information provided will help the
office develop a knowledge base of
consumer financial products and
services utilized by servicemembers that
will inform the office’s planning with
respect to education and outreach
initiatives, the monitoring of consumer
complaints, and other consumer

protection measures. CFPB encourages
comments from consumers, financial
service providers, organizations, and
other members of the public.

DATES: Comment Due Date: September
20, 2011.

ADDRESSES: You may submit comments,
identified by Docket No. CFPB-2011—
0016, by any of the following methods:

e http://www.regulations.gov. Follow
the instructions for submitting
comments.

e MilitaryResponse@cfpb.gov.

¢ Mail or Hand Delivery/Courier in
Lieu of Mail: Monica Jackson, Office of
the Executive Secretary, Consumer
Financial Protection Bureau, 1801 L
Street, NW., Washington, DC 20036.

Instructions: The CFPB encourages
the early submission of comments. All
submissions must include the document
title and docket number. Please note the
number of the question to which you are
responding at the top of each response.
In general, all comments received will
be posted without change to http://
www.regulations.gov. In addition,
comments will be available for public
inspection and copying at 1801 L Street,
NW., Washington DC 20036, on official
business days between the hours of 10
a.m. and 5 p.m. Eastern Time. You can
make an appointment to inspect the
documents by telephoning 202-435—
7275. All comments, including
attachments and other supporting
materials, will become part of the public
record and subject to public disclosure.
Sensitive personal information such as
account numbers or Social Security
numbers should not be included.
Comments will not be edited to remove
any identifying or contact information.

FOR FURTHER INFORMATION CONTACT: For
general inquiries, submission process
questions or any additional information,
please call Monica Jackson at 202—-435—
7275.

SUPPLEMENTARY INFORMATION: The
Bureau seeks public comment on the
following questions:

1. What consumer financial products
and services are currently offered to or
utilized by servicemembers and their
families?

2. What consumer financial products
and services (and associated programs,
policies, and practices) are tailored to
the unique financial needs of
servicemembers and their families or are
marketed specifically to servicemembers

and their families? Among other things,
the office is particularly interested in:

a. Information on consumer financial
products or services that are designed to
address deployments, permanent-
change-of-station moves, overseas
assignments, relocations, and similar
circumstances.

b. Information on short-term lending
products that are tailored to the needs
of servicemembers and their families.

c. Information on consumer financial
products or services that are comparable
to the Department of Defense (DoD)
Savings Deposit Program.

3. What financial education
opportunities are financial service
providers offering to servicemembers
and their families, both in person and
online?

4. What programs, policies,
accommodations, or benefits do
financial service providers currently
provide to servicemembers and their
families that may exceed those required
by statute? Among other things,
comments could address expanded
application of Servicemembers Civil
Relief Act protections and fraud
protections.

5. What unique assistance, if any, is
currently offered by financial service
providers to servicemembers and their
families who are distressed
homeowners? Among other things,
comments could address
servicemember-specific mortgage
modifications; accommodations for
servicemembers with Permanent Change
of Station Orders; and assistance for
wounded, ill or injured servicemembers,
or surviving spouses of deceased
servicemembers.

6. What marketing and
communication strategies are currently
used by financial service providers to
inform servicemembers and their
families of consumer financial products
and services; programs or
accommodations for servicemembers
and their families; and financial
educational opportunities? Which
strategies tend to be more effective and
which are less effective?

Dated: August 29, 2011.

Hollister K. Petraeus,

Assistant Director, Office of Servicemember
Affairs.

[FR Doc. 2011-22595 Filed 9-2—11; 8:45 am]
BILLING CODE 4810-AM-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-NOP-11-0072; NOP-11-13]

Notice of 2011 National Organic
Certification Cost-Share Program

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of Funds Availability:
Inviting Applications from State
Departments of Agriculture for the
National Organic Certification Cost-
Share Program.

SUMMARY: This Notice invites all States
of the United States of America, its
territories, the District of Columbia, and
the Commonwealth of Puerto Rico,
(hereinafter collectively called States) to
submit an Application for Federal
Assistance (Standard Form 424) and to
enter into a cooperative agreement with
the Agricultural Marketing Service
(AMS) for the allocation of National
Organic Certification Cost-Share Funds.
Beginning in Fiscal Year 2008, the AMS
allocated $22.0 million for the national
organic certification cost-share program.
These funds will be allocated annually
to States through cooperative
agreements until exhausted. Funds are
available to States interested in
providing cost-share assistance to
organic producers and handlers certified
under the USDA Organic Regulations (7
CFR 205). States interested in obtaining
cost-share funds must submit an
Application for Federal Assistance and
enter into a cooperative agreement with
AMS for allocation of funds.

DATES: Completed Applications for
Federal Assistance and signed
cooperative agreements must be
received by the National Organic
Program (NOP) no later than September
23, 2011.

ADDRESSES: Applications for federal
assistance shall be submitted via
http://www.grants.gov. Paper
applications will not be accepted.
Instructions for submitting applications
are available on the National Organic
Program’s Web site at http://
www.ams.usda.gov/NOPCostSharing.
Signed cooperative agreements should
be sent via express mail to Betsy Rakola,
Agricultural Marketing Specialist,
National Organic Program, USDA/AMS/
NOP, Room 2646—South, Ag Stop 0268,
1400 Independence Avenue, SW.,
Washington, DC 20250-0268.

FOR FURTHER INFORMATION CONTACT:
Betsy Rakola, Agricultural Marketing
Specialist, National Organic Program,
USDA/AMS/NOP, Room 2646—South,
Ag Stop 0268, 1400 Independence

Avenue, SW., Washington, DC 20250—
0268; Telephone: (202) 720-3252. E-
mail: Betsy.Rakola@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This
National Organic Certification Cost-
Share Program is authorized under 7
U.S.C. 6523, as amended by section
10301 of the Food, Conservation and
Energy Act of 2008 (Act). The Act
authorizes the Department to provide
certification cost-share assistance to
producers and handlers of organic
agricultural products in all States.
Beginning in Fiscal Year 2008, the AMS
allocated $22 million for this program to
be distributed to interested States, until
funding has been exhausted. The
Program provides financial assistance to
organic producers and handlers certified
to the USDA Organic Regulations (7
CFR 205). The National Organic
Program is authorized under the
Organic Foods Production Act of 1990,
as amended (7 U.S.C. 6501 et seq.).

To participate in the program,
interested States, through their State
Department of Agriculture, must
complete an Application for Federal
Assistance (Standard Form 424) and
enter into a written cooperative
agreement with AMS. State Department
of Agriculture refers to agencies,
commissions, or departments of State
government responsible for
implementing regulation, policy or
programs on agriculture within their
State. The program will provide cost-
share assistance, through participating
States, to organic producers and
handlers receiving certification or
incurring expenses for the continuation
of certification by a USDA accredited
certifying agent during the period of
October 1, 2011, through September 30,
2012. Under the Act, cost-share
assistance payments are limited to 75%
(seventy-five percent) of an individual
producer’s or handler’s certification
costs up to a maximum of $750 (seven-
hundred and fifty dollars) per year. To
receive cost-share assistance, organic
producers and handlers should contact
their State Departments of Agriculture.
Procedures for applying are outlined in
the program’s policies and procedures
document at http://1.usa.gov/
OrganicCostShare.

For producers in the states of
Connecticut, Delaware, Hawaii, Maine,
Maryland, Massachusetts, Nevada, New
Hampshire, New Jersey, New York,
Pennsylvania, Rhode Island, Utah,
Vermont, West Virginia, and Wyoming,
cost-share funding is available under the
Agricultural Management Assistance
(AMA) Organic Certification Cost-Share
Program. The AMA program is
authorized under Section 1524 of the

Federal Crop Insurance Act, as amended
(7 U.S.C. 1501-1524). As provided in a
notice of Funds Availability published
separately in the Federal Register,
completed applications for the AMA
federal assistance program, along with
signed cooperative agreements, must be
received by the NOP no later than
September 23, 2011. Information on the
AMA program can be found on the
NOP’s Web site at http://
www.ams.usda.gov/NOPCostSharing.

How to Submit Applications: To
receive funds for cost-share assistance, a
State Department of Agriculture must
complete an Application for Federal
Assistance (Standard Form 424) and
enter into a written cooperative
agreement with AMS. Interested States
should submit the Application for
Federal Assistance, (Standard Form 424)
electronically via Grants.gov, the
Federal grants Web site, at http://
www.grants.gov. For information on
how to use Grants.Gov, please consult
http://www.grants.gov/GetRegistered.
Applications must be filed by Friday,
September 23, 2011. Cooperative
agreements will be sent by the AMS to
participating State Departments of
Agriculture via express mail. The
cooperative agreement must have the
original signature of an official who has
authority to apply for Federal
assistance. The signed cooperative
agreement must be sent by express mail
and received by the NOP by September
23, 2011 at the address specified
previously.

The National Organic Certification
Cost-share Program is listed in the
“Catalog of Federal Domestic
Assistance” under number 10.171.
Subject agencies must adhere to Title VI
of the Civil Rights Act of 1964, which
bars discrimination in all Federally-
assisted programs. Additional
information on the National Organic
Certification Cost-share Program can be
found on the NOP’s Web site at
http://www.ams.usda.gov/
NOPCostSharing.

Authority: 7 U.S.C. 6523.

Dated: August 29, 2011.
Ellen King,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-22611 Filed 9-2—11; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-NOP-11-0071; NOP-11-12]

Notice of Agricultural Management
Assistance Organic Certification Cost-
Share Program

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of Funds Availability:
Inviting Applications from State
Departments of Agriculture for the
Agricultural Management Assistance
Organic Certification Cost-Share
Program.

SUMMARY: This Notice invites the
following eligible States: Connecticut,
Delaware, Hawaii, Maine, Maryland,
Massachusetts, Nevada, New
Hampshire, New Jersey, New York,
Pennsylvania, Rhode Island, Utah,
Vermont, West Virginia, and Wyoming,
to submit an Application for Federal
Assistance (Standard Form 424), and to
enter into a Cooperative Agreement with
the Agricultural Marketing Service
(AMS) for the allocation of organic
certification cost-share funds. The AMS
has allocated $1.5 million for this
organic certification cost-share program
in Fiscal Year 2011. Funds are available
to 16 designated States to provide cost-
share assistance to organic crop and
livestock producers certified under the
USDA Organic Standards (7 CFR 205).
Eligible States interested in obtaining
cost-share funds for their organic
producers must submit an Application
for Federal Assistance via http://
www.grants.gov and enter into a
cooperative agreement with AMS for the
allocation of funds.

DATES: Completed Applications for
Federal Assistance and signed
cooperative agreements must be
received by the National Organic
Program (NOP) no later than September
23, 2011.

ADDRESSES: Applications for Federal
Assistance must be submitted via
Grants.Gov. Paper applications will not
be accepted. Instructions and additional
information are available on the
National Organic Program’s Web site at
http://www.ams.usda.gov/
NOPCostSharing.

Signed cooperative agreements should
be sent via express mail to Betsy Rakola,
Agricultural Marketing Specialist,
National Organic Program, USDA/AMS/
NOP, Room 2640-South, Ag Stop 0268,
1400 Independence Avenue, SW.,
Washington, DC 20250-0268.

FOR FURTHER INFORMATION CONTACT:
Betsy Rakola, Agricultural Marketing

Specialist, National Organic Program,
USDA/AMS/NOP, Room 2640-South,
Ag Stop 0268, 1400 Independence
Avenue, SW., Washington, DC 20250—
0268; Telephone: (202) 720-3252. E-
mail: Betsy.Rakola@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This
Organic Certification Cost-Share
Program is part of the Agricultural
Management Assistance (AMA) Program
authorized under the Federal Crop
Insurance Act (FCIA), as amended (7
U.S.C. 1524). Under the applicable FCIA
provisions, the Department is
authorized to provide cost-share
assistance to organic producers in the
States of Connecticut, Delaware, Hawaii,
Maine, Maryland, Massachusetts,
Nevada, New Hampshire, New Jersey,
New York, Pennsylvania, Rhode Island,
Utah, Vermont, West Virginia, and
Wyoming. The AMS has allocated $1.5
million for this organic certification
cost-share program in Fiscal Year 2011.
This program provides financial
assistance to organic producers certified
under the USDA Organic Regulations (7
CFR part 205), which were authorized
under the Organic Foods Production Act
of 1990, as amended (7 U.S.C. 6501 et
seq.). This program is in addition to and
separate from the National Organic
Certification Cost-Share Program, which
is also administered by AMS and is
open to all States and U.S. Territories.

To participate in the program, eligible
States, through their State Departments
of Agriculture, must complete an
Application for Federal Assistance
(Standard Form 424) and enter into a
written cooperative agreement with
AMS. State Department of Agriculture
refers to agencies, commissions, or
departments of State government
responsible for implementing
regulation, policy or programs on
agriculture within their State. The
program will provide cost-share
assistance, through participating States,
to organic crop and livestock producers
receiving certification or incurring
expenses for the continuation of
certification by a USDA accredited
certifying agent during the period of
October 1, 2011, through September 30,
2012. The Department has determined
that payments will be limited to 75%
(seventy-five percent) of an individual
producer’s certification costs, up to a
maximum of $750 (seven-hundred and
fifty dollars).

To receive cost-share assistance,
organic producers should contact their
State agencies. Procedures for applying
are outlined in the cost share policies
and procedures at http://1.usa.gov/
OrganicCostShare. The total amount of
cost-share payments provided to any

eligible producer under all AMA
programs cannot exceed $50,000.

How to Submit Applications: To
receive fund allocations to provide cost-
share assistance, a State Department of
Agriculture must complete an
Application for Federal Assistance
(Standard Form 424), and enter into a
written cooperative agreement with
AMS. Interested States must submit the
Application for Federal Assistance
(Standard Form 424) electronically via
Grants.gov, the Federal grants Web site,
at http://www.grants.gov. For
information on how to use Grants.Gov,
please consult http://www.grants.gov/
GetRegistered. Applications must be
filed by Friday, September 23, 2011.
Cooperative agreements will be sent by
the AMS to participating State
Departments of Agriculture via express
mail. The cooperative agreement must
have the original signature of an official
who has authority to apply for Federal
assistance. The signed cooperative
agreement must be sent by express mail
or courier service and received by the
NOP at the address above by September
23, 2011.

The AMA Organic Certification Cost-
Share Program is listed in the “Catalog
of Federal Domestic Assistance” under
number 10.171. Subject agencies must
adhere to Title VI of the Civil Rights Act
of 1964, which bars discrimination in
all Federally-assisted programs.
Additional information on the AMA
Organic Certification Cost-Share
Program can be found on the NOP’s
Web site at http://www.ams.usda.gov/
NOPCostSharing.

Authority: 7 U.S.C. 1524.
Dated: August 29, 2011.

Ellen King,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-22613 Filed 9-2—11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of Intent To Renew Information
Collection

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: The notice announced
Agricultural Research Service intent to
seek comments on renewing the
National Arboretum’s information
collection that expires on December 31,
2011. The notice was published in the
Federal Register on August 26, 2011.
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FOR FURTHER INFORMATION CONTACT:
Deborah Cicala, 202—245-4553.

Correction

In the Federal Register of August 26,
2011, in FR Doc. 2011-21847, on pages
53397-53398 in the supplementary
information section, correct to read as
follows:

OMB Number: 0518-0024.

Yvette Anderson,

Federal Register Liaison Officer for
Agriculture Research Service.

[FR Doc. 2011-22658 Filed 9-2-11; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE
Forest Service

Intent To Prepare an Environmental
Impact Statement; Umatilla National
Forest, Walla Walla Ranger District;
Oregon;

Tollgate Fuels Reduction Project
AGENCY: Forest Service, USDA.

ACTION: Notice of Intent.

SUMMARY: On October 19, 2010, the
Forest Service published a notice of
intent to prepare an environmental
impact statement for the Tollgate Fuels
Reduction Project in the Federal
Register. The project is located within
the Upper 204/Tollgate Wildland Urban
Interface as identified in the Umatilla
County Community Wildfire Protection
Plan (CWPP), as amended. The project
planning area encompasses
approximately 46,000 acres and is
situated approximately 40 miles south/
southwest of Walla Walla, Washington.
The project has been planned and will
be implemented using the authorities of
the Healthy Forest Restoration Act
(HFRA) of 2004.

After the initial request for public
comment on the Tollgate proposal
subsequent analysis identified two
additional actions that needed to be
incorporated into the Tollgate Fuels
Reduction Project:

e Amend the Umatilla National
Forest Land and Resource Management
Plan (Forest Plan): There is need to
prepare a site specific amendment to the
Umatilla National Forest Land and
Resource Management Plan (Forest
Plan). The proposed amendment will
focus on the entry and treatment of fuels
within select Riparian Habitat
Conservation Areas (RHCAs). RHCA
treatment is only proposed for the
following units of the Tollgate Fuels
Reduction Project- units 38, 75, 19, 66,
and 61. These units were included on
the map which accompanied the

original scoping of this project, but we
were not aware of the need for a Forest
Plan Amendment until we had spent
more time on the ground in these units.
The proposed action does not propose
any additional treatments within any
RHCASs not contained in units listed
above. All other RHCA will have the
appropriate PACFISH buffers applied.

¢ Realignment of Forest Road
3718155: During subsequent review of
public comments and associated road
use needs to accomplish the fuels
reduction objectives, it was determined
that a realignment of a 0.35 mile
segment of FR 3718155 would be
required. Approximately 0.35 miles of
FR is inside the RHCA of a perennial
non-fishbearing stream and has a native
surface (soil). The road is adjacent to a
spring and the roadbed is saturated for
much of the year in that location. As
part of the Tollgate proposed action, this
segment of road would be moved to an
upland site which occurs outside of the
RHCA. The existing segment of road
would be decommissioned and
rehabilitated. These actions would
occur prior to the implementation of
fuels reduction activities within the
area. FR 3718155 is listed as a closed
road by the Walla Walla RD Access and
Travel Management Plan. This
realignment activity would not change
its Access and Travel Management
status. Following the completion of
fuels reduction activities, FR 3718155
will be gated and will retain its current
status as a closed road.

The Forest Service is inviting interested
members of the public to comment on
the abovementioned additions to the
Tollgate Fuels Reduction Project.

DATES: Comments concerning the scope
of the analysis must be received by
October 6, 2011. The Draft EIS is
expected to be filed with the
Environmental Protection Agency (EPA)
and be available to the public for review
by February 2012. The Final EIS is
scheduled to be completed by July 2012.

ADDRESSES: Send written comments to
Kevin Martin, Forest Supervisor, ¢/o
Michael Rassbach, District Ranger,
Walla Walla Ranger District, Umatilla
National Forest,1415 W. Rose, Walla
Walla, WA. Comments may also be sent
via e-mail to comments-
pacificnorthwest-umatilla @fs.fed.us., or
via facsimile to 509-522-6000.

It is important that reviewers provide
their comments at such times and in
such a way that they are useful to the
Agency’s preparation of the EIS.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly

articulate the reviewer’s concerns and
contentions.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
become part of the public record for this
proposed action. Comments submitted
anonymously will be accepted and
considered; however, anonymous
comments will not provide the
respondent with standing to participate
in subsequent administrative objection
process or judicial review.

FOR FURTHER INFORMATION CONTACT:
Kimpton Cooper, Environmental
Coordinator, Walla Walla Ranger
District, 1415 W. Rose, Walla Walla, WA
99362. He can be reached by phone at
(509) 522-6290 or by e-mail at
kmcooper@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Time, Monday through Friday.

SUPPLEMENTARY INFORMATION:
Purpose and Need for Action

The Tollgate planning area is situated
on a high plateau between the North
Fork Umatilla Wilderness and the South
Fork Walla Walla River. The Tollgate
plateau is surrounded on all sides by
very steep and deep canyons. The
plateau area falls primarily into fire
regime 4, based on species composition,
and suggests the occurrence of mixed to
high severity fire events with long
return intervals. Private lands and in-
holdings are adjacent to, and
interspersed with National Forest
System lands.

The Tollgate WUI is comprised of
approximately 368 residences, 43
privately owned cabins under NFS
special use permit, 4 NFS campgrounds,
6 trailheads, 1 ski area, 4 snowparks and
other FS facilities. The area is one of the
heaviest used recreation areas on the
entire Umatilla NF. In addition, there
are numerous non-recreation uses of the
area. Important local and regional
infrastrature (fiber optic lines, telephone
lines, power transmission lines, and
communication equipment) is
interspersed throughout the WUL
Oregon State Highway 204 bisects the
Tollgate community and provides a
major transportation route, linking it to
Elgin, OR in the south, and Milton-
Freewater/Pendleton, OR in the north.
Highway 204 also provides an important
commercial shipping route that
facilitates the flow of goods and services
between Union and Umatilla counties.

Tollgate’s geographic positioning,
relative to large tracts of remote and
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inaccessible roadless and wilderness
areas, makes for a uniquely positioned
community, and is an important
contributing factor to the area’s overall
need for treatment. In many cases,
wilderness and roadless areas occur at
higher elevations and are well removed,
from communities. Tollgate however
sits above large tracts of both roadless
and wilderness areas. Wildfires can
initiate in these remote places, gain
intensity, and ultimately emerge onto
the plateau.

An accounting of the condition of
existing vegetation within the analysis
area has shown that these stands are
very receptive to the initiation of high
severity crown fire. The stands are also
likely to sustain high severity crown fire
that may emerge from the surrounding
wilderness and roadless areas. Field
reconnaissance of each prospective unit
was performed, and showed that the
structure, composition, arrangement,
and dynamics of the present vegetation
indicate an area highly susceptible to
experiencing severe fire events.

A strong need for treatment exists. A
community, important infrastructure
and a major transportation cooridor
representvaluesthat are at risk. The
area’s infrastructure is located above,
and in the path of major fire travel
routes. The community is situated
amongst vegetation that is poised to
burn with severity.

It is unlikely that high severity fire
events can be stopped from occurring in
fire regime 4; however, through the
implementation of fuels reduction
treatments property, infrastructure, and
lives may be more effectively protected.
Treatments resulting in modified fuel
configurations in strategic locations can
lessen the impacts of a major fire event
to the people, infrastructure, and travel
routes within Tollgate.

The following project objectives were
identified based on the intent of the
2004 Healthy Forest Restoration Act, the
Umatilla County CWPP, and goals
brought forth through public
collaborative efforts:

e Lower fire hazard, by reducing
overall fuel load and reducing the
vertical and horizontal continuity of
fuels within the project planning area.

e Improve protection to adjacent
private lands and public/private
infrastructure from a wildfire event.

e Provide safe egress of local
residents and safe ingress/egress for
firefighters during wildfire events.

¢ Effect immediate change in fire
behavior within the Tollgate WUI by
reducing fuels and creating strategic fuel
breaks.

¢ Prepare a site specific Forest Plan
amendment to allow entry and

treatment of fuels within select Riparian
Habitat Conservation Areas (RHCAS).
RHCA treatment is only proposed for
the following units of the Tollgate Fuels
Reduction Project—units 38, 75, 19, 66,
and 61.

Proposed Action

The Forest Service proposes to
conduct fuels reduction activities on
approximately 4,400 acres within the
Tollgate project planning area. Fuel
reduction efforts would be implemented
through the use of commerical timber
harvest (3,050 acres) and non-
commercial thinning (1,350 acres). Fuel
reduction prescriptions include crown
reduction, dead and down material
removal, and ladder fuel reduction.

The project also includes fuel
reduction activities in three (3) Riparian
Habitat Conservation Areas (RHCAs) of
strategic importance. There are
treatments proposed along Oregon State
Highway 204, designed to improve the
defensibility of this important travel
cooridor. Treatments are also proposed
within the Lookingglass Inventoried
Roadless Area (IRA). The proposed
treatments are targeted on the edge of
IRA boundary where it coincides with
private inholdings and Forest Road
6400. No actions are proposed within
either the North Fork Umatilla
Wilderness or Walla Walla River
Inventoried Roadless Area.

The project will realign
approximately 0.35 miles of Forest Road
3718155 out of the RHCA of a fish-
bearing stream to an upland site.

Responsible Official
Forest Supervisor, Kevin Martin.
Nature of Decision To Be Made

The responsible official will decide:

(1) Whether fuels reduction activities
should occur, and if so, how much,
when and where.

(2) What monitoring and mitigation
measures should be taken or are needed.

(3) Whether or not to amend the
Umatilla National Forest Land and
Resource Management Plan.

Scoping Process

This notice of intent initiates the
scoping process, which guides the
development of the environmental
impact statement.

It is important that reviewers provide
their comments at such times and in
such manner that they are useful to the
agency’s preparation of the
environmental impact statement.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly

articulate the reviewer’s concerns and
contentions.
It should be noted that HFRA set up
a pre-decisional objection process.
Individual wishing to have standing to
participate in the objection process must
submit written comments either at this
time (public scoping) or during the
comment period for the Draft EIS.
Dated: August 23, 2011.
Kevin D. Martin,
Forest Supervisor.
[FR Doc. 2011-21971 Filed 9-2-11; 8:45 am]
BILLING CODE 3410-11-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Connecticut Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA), that a briefing and planning
meeting of the Connecticut Advisory
Committee to the Commission will be
held at the Legislative Building, Hearing
Group Room 2C, 210 Capitol Avenue,
Hartford, CT, 06106, and will convene
at 9 a.m. on Tuesday, September 20,
2011. The purpose of the briefing
meeting is to discuss police practices
and the changing demographics in
Connecticut. The purpose of the
planning meeting is to plan future
activities.

Members of the public are entitled to
submit written comments. The
comments must be received in the
regional office by Thursday, October 20,
2011. Comments may be mailed to the
Eastern Regional Office, U.S.
Commission on Civil Rights, 624 9th
Street, NW., Suite 740, Washington, DC
20425, fax to (202) 376—7548, or e-mail
to ero@usccr.gov. Persons wishing to
present their comments verbally at the
meeting, should contact Ivy Davis,
Director, Eastern Regional Office at
(202) 376-7533 (or for the hearing
impaired at TDD 800-877-8339).

Hearing-impaired persons who will
attend the meeting and require the
services of a sign language interpreter
should contact the Regional Office at
least ten (10) working days before the
scheduled date of the meeting.

Records generated from this meeting
may be inspected and reproduced at the
Eastern Regional Office, as they become
available, both before and after the
meeting. Persons interested in the work
of this advisory committee are advised
to go to the Commission’s Web site,



Federal Register/Vol. 76, No. 172/ Tuesday, September 6, 2011/ Notices

55003

http://www.usccr.gov, or to contact the
Eastern Regional Office at the above e-
mail or street address.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission and
FACA.

Dated in Washington, DG, August 31, 2011.
Peter Minarik,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. 2011-22667 Filed 9-2-11; 8:45 am]|
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-892]

Carbazole Violet Pigment 23 From the
People’s Republic of China:
Preliminary Intent To Rescind
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to a request by
Toyo Ink Mfg. America, LLC and Toyo
Ink Mfg. Co., Ltd. (collectively, Toyo),
the Department of Commerce (the
Department) is conducting an
administrative review of the
antidumping duty order on carbazole
violet pigment 23 (CVP 23) from the
People’s Republic of China (PRC). This
administrative review covers only Toyo.
The period of review (POR) is December
1, 2009, through November 30, 2010.

Toyo subsequently provided a
certification of no sales. As the
Department’s review of U.S. Customs
and Border Protection (CBP) import data
confirms that there were no reviewable
entries of the subject merchandise
during the POR, we preliminarily
determine that Toyo did not have
reviewable entries during the POR.
Therefore, because there are no entries
on which to assess duties, the
Department preliminarily determines to
rescind this review. Interested parties
are invited to comment on these
preliminary results.

DATES: Effective Date: September 6,
2011.

FOR FURTHER INFORMATION CONTACT:
Mark Flessner or Robert James, AD/CVD
Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—6312 or (202) 482—
0469, respectively.

SUPPLEMENTARY INFORMATION:

Background

On December 29, 2004, the
Department published the antidumping
duty order on CVP 23 from the PRC. See
Antidumping Duty Order: Carbazole
Violet Pigment 23 From the People’s
Republic of China, 69 FR 77987
(December 29, 2004) (the Order). On
December 1, 2010, the Department
published a notice of opportunity to
request an administrative review of the
Order. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
To Request Administrative Review, 75
FR 74682 (December 1, 2010). On
January 3, 2011, the Department
received a timely request for
administrative review from Toyo. Toyo
referenced the formal scope inquiry
regarding CVP 23 which the Department
was conducting at the time, stating that
it would withdraw its request if the
Department were to find in the scope
proceeding that crude CVP 23 from the
PRC finished in Japan did not fall
within the scope of the Order. See letter
from Mark E. Pardo to the Secretary of
Commerce entitled “Request for
Administrative Review: Carbazole
Violet 23 Pigment from the People’s
Republic of China (POR: 12/1/2009-11/
30/2010)” dated January 3, 2011. See
also memorandum from Deborah Scott
to the file entitled, “Memorandum
Placing the Preliminary Affirmative
Scope Ruling on Carbazole Violet
Pigment 23 from The People’s Republic
of China and India on the Record,”
dated August 9, 2011.

On January 28, 2011, the Department
initiated an administrative review of the
Order. See Initiation of Antidumping
and Countervailing Duty Administrative
Reviews, 76 FR 5137 (January 28, 2011).

Also on January 28, 2011, the
Department requested that Toyo
demonstrate that CBP had suspended at
least one Toyo entry of CVP 23 finished
in Japan from crude CVP 23 made in the
PRC. See the Department’s letter to
Toyo, dated January 28, 2011.

On February 7, 2011, Toyo responded
that some of its POR entries of CVP 23
remained unliquidated, but not
necessarily suspended, under 19 U.S.C.
1404(a) and (b). In addition, Toyo
maintained that these entries would not
be affected by the Department’s scope
inquiry. Toyo also argued that, pursuant
to 19 CFR 351.225(1), antidumping
duties cannot be assessed on its entries
unless suspension of liquidation has
already been ordered on those entries.
See letter from Toyo to the Secretary of
Commerce entitled “Administrative
Review of the Antidumping Order on

Carbazole Violet 23 Pigment from the
People’s Republic of China; Response of
Toyo Ink Mfg. Co., Ltd. To
Questionnaire of January 28, 2011”
dated February 7, 2011.

The Department conducted a CBP
data query which confirmed that there
were no reviewable entries of the
subject merchandise during the period
covered by this administrative review.

On March 24, 2011, Toyo timely
submitted a notice of no sales.! See letter
from Toyo to the Secretary of Commerce
entitled ““Administrative Review of the
Antidumping Order on Carbazole Violet
23 Pigment from the People’s Republic
of China; Toyo Ink Mfg. Co., Ltd.” dated
March 24, 2011.

Scope of the Order

The merchandise covered by this
order is carbazole violet pigment 23
identified as Color Index No. 51319 and
Chemical Abstract No. 6358—30-1, with
the chemical name of diindolo [3,2-
b:3’,2’-m] triphenodioxazine, 8,18-
dichloro-5, 15-diethy-5,15-dihydro-, and
molecular formula of C34 H22 C12 N
4 O 2.2 The subject merchandise
includes the crude pigment in any form
(e.g., dry powder, paste, wet cake) and
finished pigment in the form of
presscake and dry color. Pigment
dispersions in any form (e.g., pigments
dispersed in oleoresins, flammable
solvents, water) are not included within
the scope of this order. The
merchandise subject to this order is
classifiable under subheading
3204.17.9040 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, the written description of the
scope of the order is dispositive.

Preliminary Intent To Rescind the
Administrative Review

Under 19 CFR 351.213(d)(3), “{t}he
Secretary may rescind an administrative
review, in whole or only with respect to
a particular exporter or producer, if the
Secretary concludes that, during the
period covered by the review, there
were no entries, exports, or sales of the
subject merchandise, as the case may
be.” See 19 CFR 351.213(d)(3).

On March 24, 2011, after having first
reported unliquidated (but not
necessarily suspended) entries during
the POR, Toyo timely claimed that it
made no sales of subject merchandise
during the POR. See letter from Toyo to
the Secretary of Commerce entitled

1Toyo clarified that, by its claim of “no sales,”
it claimed to have made no subject sales.

2The brackets do not indicate “business
proprietary information” but rather are part of the
chemical formula.
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“Administrative Review of the
Antidumping Order on Carbazole Violet
23 Pigment from the People’s Republic
of China; Toyo Ink Mfg. Co., Ltd.” dated
March 24, 2011; see also letter from
Toyo to the Secretary of Commerce
entitled “Administrative Review of the
Antidumping Order on Carbazole Violet
23 Pigment from the People’s Republic
of China; Response of Toyo Ink Mfg.
Co., Ltd. To Questionnaire of January
28, 2011 dated February 7, 2011.

The Department’s CBP data query
confirmed, and we preliminarily
conclude, that there were no reviewable
entries of the subject merchandise
during the period covered by this
administrative review. We received no
other requests for review of the Order
for this POR. Therefore, in accordance
with 19 CFR 351.213(d)(3), we
preliminarily determine to rescind this
review.

Comments

Interested parties are invited to
comment on these preliminary results
and may submit case briefs and/or
written comments within 30 days of the
date of publication of this notice, unless
otherwise notified by the Department.
See 19 CFR 351.309(c)(ii). Rebuttal
briefs, limited to issues raised in the
case briefs, will be due five days later,
pursuant to 19 CFR 351.309(d). Parties
who submit case or rebuttal briefs in
these proceedings are requested to
submit with each argument: (1) A
statement of the issue; and (2) a brief
summary of the argument. Parties are
requested to provide a summary of the
arguments not to exceed five pages and
a table of statutes, regulations, and cases
cited. Additionally, parties are
requested to provide their case and
rebuttal briefs in electronic format
(preferably in Microsoft Word).

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration within 30 days
of the date of publication of this notice.
Requests should contain: (1) The party’s
name, address, and telephone number;
(2) the number of participants; and (3)
a list of issues to be discussed. See 19
CFR 351.310(c). Issues raised in the
hearing will be limited to those raised
in case and rebuttal briefs. The
Department will issue the final results
of this administrative review, including
the results of its analysis of issues raised
in any such written briefs, not later than
120 days after these preliminary results
are issued, unless the final results are
extended. See 19 CFR 351.213(h).

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
preliminary results in accordance with
sections 751(a)(2)(B) and 777(i) of the
Tariff Act of 1930, as amended, and 19
CFR 351.213(h) and 351.221(b)(4).

Dated: August 29, 2011.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 2011-22744 Filed 9-2—11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-816]

Certain Corrosion-Resistant Carbon
Steel Flat Products From the Republic
of Korea: Preliminary Results of the
Seventeenth Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to timely
requests, the Department of Commerce
(the Department) is conducting the
seventeenth administrative review of
the antidumping order on corrosion-
resistant carbon steel flat products
(CORE) from the Republic of Korea?
(Korea). This review covers eight
manufacturers and/or exporters
(collectively, the respondents) of the
subject merchandise: LG Chem., Ltd.
(LG Chem); Haewon MSC Co. Ltd.
(Haewon); Dongbu Steel Co., Ltd.,
(Dongbu); Hyundai HYSCO (HYSCO);
Pohang Iron & Steel Co., Ltd. (POSCO)
and Pohang Coated Steel Co., Ltd.
(POCOS) (collectively, POSCO);
Dongkuk Industries Co., Ltd. (Dongkuk);
LG Hausys, Ltd. (Hausys); and Union
Steel Manufacturing Co., Ltd. (Union).
The period of review (POR) is August 1,
2009, through July 31, 2010. We
preliminarily determine that Union and

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews and
Request for Revocation in Part, 75 FR 60076, 60077
(September 29, 2010) (Initiation Notice).

Dongbu made sales of subject
merchandise at less than normal value
(NV). We preliminarily determine that
HYSCO and POSCO have not made
sales below NV.

In addition, based on the preliminary
results for the respondents selected for
individual review, we have
preliminarily determined a margin for
those companies that were not selected
for individual review. If these
preliminary results are adopted in the
final results of this administrative
review, we will instruct U.S. Customs
and Border Protection (CBP) to assess
antidumping duties on all appropriate
entries of subject merchandise during
the POR.

DATES: Effective Date: September 6,
2011.

FOR FURTHER INFORMATION CONTACT:
Victoria Cho (POSCO), Dennis McClure
(Union), Christopher Hargett (HYSCO)
or Cindy Robinson (Dongbu), AD/CVD
Operations, Office 3, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482-5075, (202) 482—
5973, (202) 482—4161 and (202) 482—
3797, respectively.

SUPPLEMENTARY INFORMATION:

Background

On August 19, 1993, the Department
published the antidumping order on
CORE from Korea. See Antidumping
Duty Orders on Certain Cold-Rolled
Carbon Steel Flat Products and Certain
Corrosion-Resistant Carbon Steel Flat
Products from Korea, 58 FR 44159
(August 19, 1993) (Orders on Certain
Steel from Korea). On August 2, 2010,
we published in the Federal Register
the Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity to Request
Administrative Review, 75 FR 45094
(August 2, 2010). On August 30, and 31,
2010, respondents and petitioners 2
requested a review of Dongbu, HYSCO,
POSCO, Union, Dongkuk, Haewon,
Hausys, and LG Chem. The Department
initiated a review of each of the
companies for which a review was
requested. See Initiation Notice, 75 FR
60076, 60077.

On October 29, 2010, the Department
selected Dongbu, POSCO, HYSCO and
Union as mandatory respondents in this
review. See Memorandum from Dennis
McClure, International Trade
Compliance Analyst, through James

2 Petitioners are the United States Steel
Corporation (U.S. Steel), Nucor Corporation
(Nucor), and Mittal Steel USA ISG, Inc. (Mittal Steel
USA).
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Terpstra, Program Manager, to Melissa
Skinner, Director, Office 3, entitled
“17th Antidumping Duty
Administrative Review of Corrosion-
Resistant Carbon Steel Flat Products
from the Republic of Korea: Selection of
Respondents for Individual Review,”
dated October 29, 2010.

During the most recently completed
segments of the proceeding in which
HYSCO, Dongbu, POSCO and Union
participated,? the Department
disregarded sales below the cost of
production (COP) for each of these
companies. Therefore, pursuant to
section 773(b)(2)(A)(ii) of the Tariff Act
of 1930, as amended (the Act), we had
reasonable grounds to believe or suspect
that sales by these companies of the
foreign like product under consideration
for the determination of NV in this
review were made at prices below the
COP. We instructed HYSCO, Dongbu,
POSCO and Union to respond to
sections A through E of the initial
questionnaire,* which we issued on
October 29, 2010.

HYSCO

On December 20, 2010, HYSCO
submitted its section A response to the
Department’s initial questionnaire. On
January 18, 2011, HYSCO submitted its
sections B through D response to the
Department’s initial questionnaire.
HYSCO submitted its response to the
Department’s supplemental
questionnaires for sections A through D
on May 22, 2011, sections A through C
and July 20, 2011, and August 3, 2011.

Union

On January 20, 2011, Union submitted
its section A response to the initial
questionnaire. On January 25, 2011,
Union submitted its response to sections
B through D of the Department’s
questionnaire. On April 21, 2011, and
July 14, 2011, Union submitted its
responses to the Department’s
supplemental questionnaires for
sections A through C. On June 6, 2011,

3 See Certain Corrosion-Resistant Carbon Steel
Flat Products from the Republic of Korea: Notice of
Final Results of the Sixteenth Administrative
Review, 76 FR 15291 (March 21, 2011) (CORE 16
Final Results); Certain Corrosion-Resistant Carbon
Steel Flat Products from the Republic of Korea:
Notice of Final Results of the Fifteenth
Administrative Review, 75 FR 13490 (March 22,
2010) (CORE 15 Final Results); Certain Corrosion-
Resistant Carbon Steel Flat Products from the
Republic of Korea: Notice of Final Results of the
Fourteenth Administrative Review and Partial
Rescission, 74 FR 11082 (March 16, 2009) (CORE 14
Final Results).

4 Section A: Organization, Accounting Practices,
Markets and Merchandise; Section B: Comparison
Market Sales; Section C: Sales to the United States;
Section D: Cost of Production and Constructed
Value; Section E: Further Manufacturing.

and July 21, 2011, Union submitted its
response to the Department’s
supplemental questionnaire for section

POSCO

On December 20, 2010 and January 5,
2011, POSCO submitted its sections A
through D response to the Department’s
initial questionnaire. On May 4, 2011
and August 3, 2011, POSCO submitted
its response to the Department’s
supplemental questionnaires for
sections A through C, respectively. On
April 1, 2011, POSCO submitted its
response to the Department’s
supplemental questionnaire for section

Dongbu

On December 20, 2010, and January
14, 2011, Dongbu submitted its section
A and sections B through D responses
to the Department’s initial
questionnaire. On February 22, 2011,
Dongbu submitted its response to the
Department’s section D supplemental
questionnaire. Dongbu submitted its
response to the Department’s first and
second supplemental questionnaires for
sections A through C on April 27, 2011,
and July 12, 2011, respectively. On
March 21, 2011, Dongbu submitted a
reconciliation of its home market and
U.S. sales databases.

Period of Review

The POR covered by this review is
August 1, 2009, through July 31, 2010.

Scope of the Order

This order covers flat-rolled carbon
steel products, of rectangular shape,
either clad, plated, or coated with
corrosion-resistant metals such as zinc,
aluminum, or zinc-, aluminum-, nickel-
or iron-based alloys, whether or not
corrugated or painted, varnished or
coated with plastics or other
nonmetallic substances in addition to
the metallic coating, in coils (whether or
not in successively superimposed
layers) and of a width of 0.5 inch or
greater, or in straight lengths which, if
of a thickness less than 4.75 millimeters,
are of a width of 0.5 inch or greater and
which measures at least 10 times the
thickness or if of a thickness of 4.75
millimeters or more are of a width
which exceeds 150 millimeters and
measures at least twice the thickness, as
currently classifiable in the Harmonized
Tariff Schedule of the United States
(HTSUS) under item numbers
7210.30.0030, 7210.30.0060,
7210.41.0000, 7210.49.0030,
7210.49.0090, 7210.49.0091,
7210.49.0095, 7210.61.0000,
7210.69.0000, 7210.70.6030,

7210.70.6060, 7210.70.6090,
7210.90.1000, 7210.90.6000,
7210.90.9000, 7212.20.0000,
7212.30.1030, 7212.30.1090,
7212.30.3000, 7212.30.5000,
7212.40.1000, 7212.40.5000,
7212.50.0000, 7212.60.0000,
7215.90.1000, 7215.90.3000,
7215.90.5000, 7217.20.1500,
7217.30.1530, 7217.30.1560,
7217.90.1000, 7217.90.5030,
7217.90.5060, and 7217.90.5090.
Included in the order are flat-rolled
products of non-rectangular cross-
section where such cross-section is
achieved subsequent to the rolling
process including products which have
been beveled or rounded at the edges
(i.e., products which have been “worked
after rolling”). Excluded from this order
are flat-rolled steel products either
plated or coated with tin, lead,
chromium, chromium oxides, both tin
and lead (“‘terne plate”), or both
chromium and chromium oxides (‘“‘tin-
free steel”), whether or not painted,
varnished or coated with plastics or
other nonmetallic substances in
addition to the metallic coating. Also
excluded from this order are clad
products in straight lengths of 0.1875
inch or more in composite thickness
and of a width which exceeds 150
millimeters and measures at least twice
the thickness. Also excluded from this
order are certain clad stainless flat-
rolled products, which are three-layered
corrosion-resistant carbon steel flat-
rolled products less than 4.75
millimeters in composite thickness that
consist of a carbon steel flat-rolled
product clad on both sides with
stainless steel in a 20%—-60%—20%
ratio.

These HTSUS item numbers are
provided for convenience and customs
purposes. The written descriptions
remain dispositive.

Notice of Intent To Revoke Order, In
Part

On August 31, 2010, the POSCO
Group requested revocation of the order
on CORE from Korea as it pertains to its
sales.

Under section 751(d)(1) of the Act, the
Department “may revoke, in whole or in
part” an antidumping duty order upon
completion of a review. Although
Congress has not specified the
procedures that the Department must
follow in revoking an order, the
Department has developed a procedure
for revocation that is set forth at 19 CFR
351.222. Under 19 CFR 351.222(b)(2),
the Department may revoke an
antidumping duty order in part if it
concludes that (A) an exporter or
producer has sold the merchandise at
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not less than normal value for a period
of at least three consecutive years, (B)
the exporter or producer has agreed in
writing to its immediate reinstatement
in the order if the Secretary concludes
that the exporter or producer,
subsequent to the revocation, sold the
subject merchandise at less than normal
value, and (C) the continued application
of the antidumping duty order is no
longer necessary to offset dumping.
Section 351.222(b)(3) of the
Department’s regulations states that, in
the case of an exporter that is not the
producer of subject merchandise, the
Department normally will revoke an
order in part under 19 CFR
351.222(b)(2) only with respect to
subject merchandise produced or
supplied by those companies that
supplied the exporter during the time
period that formed the basis for
revocation.

A request for revocation of an order in
part for a company previously found
dumping must address three elements.
The company requesting the revocation
must do so in writing and submit the
following statements with the request:
(1) The company’s certification that it
sold the subject merchandise at not less
than normal value during the current
review period and that, in the future, it
will not sell at less than normal value;
(2) the company’s certification that,
during each of the consecutive years
forming the basis of the request, it sold
the subject merchandise to the United
States in commercial quantities; (3) the
agreement to reinstatement in the order
if the Department concludes that,
subsequent to revocation, the company
has sold the subject merchandise at less
than normal value. See 19 CFR
351.222(e)(1). We preliminarily
determine that the request dated August
31, 2010, from the POSCO Group meets
all of the criteria under 19 CFR
351.222(e)(1).

With regard to the criteria of 19 CFR
351.222(b)(2), our preliminary margin
calculations show that the POSCO
Group sold CORE at not less than
normal value during the current review
period. See ’Preliminary Results of
Reviews” section below. In addition, it
sold CORE at not less than normal value
in the two previous administrative
reviews in which it was reviewed. See
CORE 15 Final Results and also see
CORE 16 Final Results. Based on our
examination of the sales data submitted
by the POSCO Group, we preliminarily
determine that the POSCO Group sold
the subject merchandise in the United
States in commercial quantities in each
of the consecutive years cited by the
POSCO Group to support its request for
revocation. See the POSCO Group’s

August 31, 2011, Calculation
Memorandum (the POSCO Group’s Calc
Memo). Thus, we preliminarily find that
the POSCO Group had zero or de
minimis dumping margins for the last
three consecutive years and sold in
commercial quantities all three years.
Also, we preliminarily determine that
application of the antidumping duty
order to the POSCO Group is no longer
warranted for the following reasons: (1)
The company had zero or de minimis
margins for a period of at least three
consecutive years; (2) the company has
agreed to immediate reinstatement of
the order if we find that it has resumed
making sales at less than fair value; (3)
the continued application of the order is
not otherwise necessary to offset
dumping.

Therefore, we preliminarily determine
that the POSCO Group qualifies for
revocation from the order on CORE from
Korea pursuant to 19 CFR 351.222(b)(2)
and, thus, we preliminarily determine to
revoke the order with respect to CORE
from Korea exported and/or sold to the
United States by the POSCO Group. If
our intent to revoke results in
revocation of the order in part with
respect to merchandise exported and/or
sold by the POSCO Group, the proposed
effective date of the revocation is
August 1, 2010.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all CORE
products produced by the respondents,
covered by the scope of the order, and
sold in the home market during the POR
to be foreign like products for the
purpose of determining appropriate
product comparisons to CORE sold in
the United States.

Where there were no sales in the
ordinary course of trade of identical
merchandise in the home market to
compare to U.S. sales, we compared
U.S. sales to the next most similar
foreign like product on the basis of the
characteristics listed in Appendix V of
the Department’s antidumping
questionnaire. In making the product
comparisons, we matched foreign like
products based on the Appendix V
physical characteristics reported by
each respondent.

Normal Value Comparisons

To determine whether sales of CORE
by the respondents to the United States
were made at less than NV, we
compared the Export Price (EP) or
Constructed Export Price (CEP) to the
NV, as described in the “Export Price/
Constructed Export Price” and ‘“Normal
Value” sections of this notice. In
accordance with section 777A(d)(2) of

the Act, we calculated monthly
weighted-average prices for NV and
compared these to individual U.S.
transactions.

Export Price/Constructed Export Price

For the price to the United States, we
used, as appropriate, EP or CEP, in
accordance with sections 772(a) and (b)
of the Act. We calculated EP when the
merchandise was sold by the producer
or exporter outside of the United States
directly to the first unaffiliated
purchaser in the United States prior to
importation and when CEP was not
otherwise warranted based on the facts
on the record. We calculated CEP for
those sales where a person in the United
States, affiliated with the foreign
exporter or acting for the account of the
exporter, made the sale to the first
unaffiliated purchaser in the United
States of the subject merchandise. We
based EP and CEP on the packed prices
and the applicable delivery terms to the
first unaffiliated customer in, or for
exportation to, the United States.

In accordance with section 772(a) of
the Act, we calculated EP for a number
of Union’s U.S. sales because these sales
were made before the date of
importation and were sales directly to
unaffiliated customers in the United
States, and because CEP methodology
was not otherwise indicated. We made
deductions for movement expenses in
accordance with section 772(c)(2)(A) of
the Act, which included, where
appropriate, foreign inland freight to the
port, foreign brokerage, international
freight, marine insurance, U.S. inland
freight from the port to warehouse, U.S.
warehouse expenses, U.S. inland freight
from the warehouse to the unaffiliated
customer, U.S. brokerage and handling
expenses, and U.S. customs duty.

In accordance with section 772(b) of
the Act, we calculated CEP where the
record established that sales made by
HYSCO, POSCO, Dongbu, and Union
were made in the United States after
importation. HYSCO’s, POSCO’s,
Dongbu’s and Union’s respective
affiliates in the United States (1) took
title to the subject merchandise and (2)
invoiced and received payment from the
unaffiliated U.S. customers for their
sales of the subject merchandise to those
U.S. customers. Thus, where
appropriate, the Department determined
that these U.S. sales should be classified
as CEP transactions under section 772(b)
of the Act. Where appropriate, we made
deductions from the starting price for
foreign inland freight to the port, foreign
brokerage, international freight, marine
insurance, U.S. inland freight from the
port to warehouse, U.S. warehouse
expenses, U.S. inland freight from the
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warehouse to the unaffiliated customer,
U.S. brokerage and handling expenses,
U.S. customs duty, credit expenses,
warranty expenses, commissions,
inventory carrying costs incurred in the
United States, and other indirect selling
expenses in the United States associated
with economic activity in the United
States. See sections 772(c)(2)(A) and
772(d)(1) of the Act. Pursuant to section
772(d)(3) of the Act, we made an
adjustment for CEP profit. Where
appropriate, we added interest revenue
to the gross unit price.

HYSCO'’s Entries of Subject
Merchandise That Were Further
Manufactured and Sold as Non-Subject
Merchandise in the United States

In its section A questionnaire
response, HYSCO requested that the
Department excuse it from reporting
information for certain POR sales of
subject merchandise imported by its
wholly owned U.S. subsidiary, HYSCO
America Company (HAC), that were
further manufactured after importation
and sold as non-subject merchandise in
the United States, claiming that
determining CEP for sales through HAC
would be unreasonably burdensome.

Section 772(e) of the Act provides that
when the value added in the United
States by an affiliated party is likely to
exceed substantially the value of the
subject merchandise, the Department
shall use one of the following prices to
determine CEP if there is a sufficient
quantity of sales to provide a reasonable
basis of comparison and the use of such
sales is appropriate: (1) The price of
identical subject merchandise sold by
the exporter or producer to unaffiliated
person; or (2) the price of other subject
merchandise sold by the exporter or
producer to an unaffiliated person.

The record evidence shows that the
value added by the affiliated party to the
subject merchandise after importation in
the United States was significantly
greater than the 65 percent threshold we
use in determining whether the value
added in the United States by an
affiliated party substantially exceeds the
value of the subject merchandise. See 19
CFR 351.402(c)(2). We then considered
whether there were sales of identical
subject merchandise or other subject
merchandise sold in sufficient
quantities by the exporter or producer to
an unaffiliated person that could
provide a reasonable basis of
comparison. In addition to the sales to
HAC that were further manufactured,
HYSCO also had CEP sales of similar,
but not identical, subject merchandise
to unaffiliated customers in the United
States in back-to-back transactions
through another HYSCO affiliate in the

United States, Hyundai HYSCO USA
(HHU).

The appropriate methodology for
determining the CEP for sales whose
value has been substantially increased
through U.S. further manufacturing
generally must be made on a case-by-
case basis. In this instance, we find that
there is a reasonable quantity of sales of
subject merchandise to unaffiliated
parties for comparison purposes. See
HYSCO Calc Memo. Furthermore, there
is no other reasonable methodology for
determining CEP for HAC’s CEP sales.
Therefore, we relied on HYSCO’s other
sales of similar merchandise to
unaffiliated parties in the United States
as the basis for calculating CEP for
HYSCO’s sales through HAC, which is
consistent with the previous
administrative reviews of CORE from
Korea.5

Normal Value

Based on a comparison of the
aggregate quantity of home market and
U.S. sales, we determined that the
quantity of the foreign like product sold
in the exporting country was sufficient
to permit a proper comparison with the
sales of the subject merchandise to the
United States, pursuant to section
773(a)(1) of the Act. Therefore, in
accordance with section 773(a)(1)(B)(i)
of the Act, we based NV on the price at
which the foreign like product was first
sold for consumption in the home
market, in the usual commercial
quantities and in the ordinary course of
trade. We increased NV by U.S. packing
costs in accordance with section
773(a)(6)(A) of the Act.

Where appropriate, we deducted
inland freight from the plant to
distribution warehouse, warehouse
expense, inland freight from the plant/
warehouse to customer, and packing,
pursuant to section 773(a)(6)(B) of the
Act. Additionally, we made adjustments
to NV, where appropriate, for credit and
warranty expenses, in accordance with
section 773(a)(6)(C)(iii) of the Act.
Where appropriate, we added interest
revenue and applied billing adjustments
to the gross unit price.

5 See, e.g., Certain Corrosion-Resistant Carbon
Steel Flat Products From the Republic of Korea:
Notice of Preliminary Results of the Sixteenth
Antidumping Duty Administrative Review, 75 FR
55769 (September 14, 2010) (unchanged in CORE
16 Final Results); Certain Corrosion-Resistant
Carbon Steel Flat Products from the Republic of
Korea: Notice of Preliminary Results of the
Antidumping Duty Administrative Review, 74 FR
46110, 46112 (September 8, 2009) (unchanged in
CORE 15 Final Results); Certain Corrosion-Resistant
Carbon Steel Flat Products From the Republic of
Korea: Notice of Preliminary Results of the
Antidumping Duty Administrative Review, 73 FR
52267, 52270 (September 9, 2008) (unchanged in
CORE 14 Final Results).

We also made adjustments for Union,
in accordance with 19 CFR 351.410(e),
for indirect selling expenses incurred in
the home market or the United States
where commissions were granted on
sales in one market but not in the other.
Specifically, where commissions are
incurred in one market, but not in the
other, we will limit the amount of such
allowance to the amount of either the
selling expenses incurred in the one
market or the commissions allowed in
the other market, whichever is less. See
19 CFR 351.410(e).

For purposes of calculating NV,
section 771(16) of the Act defines
“foreign like product” as merchandise
which is either (1) identical or (2)
similar to the merchandise sold in the
United States. When no identical
products are sold in the home market,
the products which are most similar to
the product sold in the United States are
identified. For the non-identical or most
similar products which are identified
based on the Department’s product
matching criteria, an adjustment is
made to the NV for dif